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FOREWORD 

This  book  was  born  out  of  war  and  ignorance.  During  the 
War  and  post- War  years  in  the  United  States  (1917-1921), 
the  phenomena  of  conscription  and  the  punishment  of  con- 
scientious objectors,  of  the  postal  censorship,  of  new  laws  that 
sent  economic  or  social  radicals  to  jail  for  twenty  years  or 
more,  of  the  ''deportation  delirium"  challenged  liberal-minded 
men  to  a  new  study  of  the  meaning  of  civil  liberty.  Their 
ignorance  made  them  believe  that  they  had  only  to  turn  to 
American  history  to  prove  to  the  prosecuting  agents  and  courts 
that  they  were  violating  our  most  sacred  traditions.  They 
sought  the  noble  precedents  of  the  past  with  which  to  con- 
found the  present  intolerances.  They  did  not  know  much 
about  liberty  or  its  preservation  for  they  had  indolently  taken 
liberty  for  granted. 

But  they  discovered  that  we  had  never  enjoyed  the  full  and 
beneficent  liberty  of  which  we  had  boasted.  There  were  as 
many  precedents  for  intolerance  as  for  liberty.  The  events  of 
1917-1921  were  not  new.  They  had  all  happened  before. 
Certain  students  of  liberty,  and  the  American  Civil  Liberties 
Union,  then  commissioned  the  author  to  examine  the  history 
of  civil  liberty  in  this  country,  and  make  a  record  of  the  cases 
that  might  throw  light  upon  their  problem.  They  Wanted  to 
know  where  our  ideals  and  guarantees  of  liberty  had  come 
from;  what  they  actually  meant;  and  how  they  had  been  put 
in  practice  in  the  past.  The  present  grim  and  sometimes 
bloody  story  is  the  result. 

The  first  step  clearly  was  to  define  American  Liberties  as 
they  were  conceived  when  the  United  States  came  into  being. 
That  definition  demanded  such  fulness  that  it  became  a 
separate  volume  on  the  origins  and  meanings  of  the  constitu- 
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tional  guarantees.  The  reader  is  referred  to  this  study  for  the 
backgrounds  of  the  present  case-record.  The  record  extends 
from  1776  up  to  19 17  as  the  cases  since  the  latter  date  demand 
special  treatment.  The  present  cases  are  grouped  around  the 
struggles  of  important  minorities,  arranged  in  rough  historical 
sequence.  Each  chapter  opens  with  a  brief  explanation  of  the 
significance  of  the  period,  or  group.  It  was  intended  to  com- 
pile a  mere  case-record,  without  thesis;  but  this  impartial  de- 
sign was  ruined  by  the  cases  themselves.  They  set  up  their 
own  thesis:  that  whoever  has  power,  economic  or  political, 
enjoys  liberty. 

If  the  picture  seems  disheartening,  that  is  because  the  author 
has  not  had  room  to  point  out  how  liberty  has  advanced,  not 
through  the  intervention  of  constitutions,  but  by  progress  in 
education,  by  extensions  of  democracy,  by  the  increase  of 
scientific  knowledge,  by  the  growth  of  religious  tolerance,  by 
the  advances  of  labor  and  of  women,  and  by  the  general  diffu- 
sion of  social  tolerance.  In  spite  of  fear  and  greed,  a  kind 
of  divine  sense  of  fair-play  in  common  men  does  give  the  in- 
destructible truth  a  chance  to  prevail. 

This  book  was  made  possible  largely  through  the  generosity 
of  Alexander  Fleisher  and  Albert  DeSilver,  and  the  criticism 
and  energy  of  Roger  Baldwin.  Each  of  them  expended  his 
philosophy,  his  experience,  and  his  sympathy  to  help  make 
these  pages  true  and  useful.  The  author  acknowledges  his 
debt  with  joy.  He  also  acknowledges  his  indebtedness  to  Dr. 
Charles  A.  Beard,  Walter  Nelles,  and  Professor  Zechariah 
Chafee,  junior,  for  counsel  in  matters  of  law  and  history. 
The  services  and  sympathy  of  the  Board  and  staff  of  the 
American  Civil  Liberties  Union,  as  well  as  their  patience,  have 
been  a  constant  inspiration.  The  author  and  all  who  have 
helped  will  be  fully  rewarded  if  this  book  helps  men  to  love 
truth  and  to  understand  how  truth  grows. 

LEON  WHIPPLE. 

January  r.  o»   '    -- 
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THE  STORY  OF  CIVIL  LIBERTY 
IN  THE  UNITED  STATES 

CHAPTER  I 
FIRST  INTERPRETATIONS 

Whoever  has  power  has  civil  Hberty.  Any  one  who  has 
studied  civil  liberty  in  the  history  of  the  United  States  must 
remain  convinced  of  this.  Even  before  there  was  a  United 
States  the  truth  was  proven. 

The  Declaration  of  Independence  is  evidence  of  how  few 
liberties  our  Colonial  forefathers  enjoyed  as  long  as  the  English 
were  in  power.  The  whole  pre-Revolutionary  struggle  was 
for  civil  liberty,  whether  the  ancient  and  inherited  rights  of 
the  English  subject,  or  the  more  philosophical  "natural  rights.*' 
The  Americans  held  the  tyrant  up  to  high  heaven  for  denying 
these  ^'inalienable  possessions  of  every  human  being."  But 
the  very  day  the  balance  of  power  began  to  swing  to  the 
Colonists,  these  libertarians  promptly  began  to  deny  these  **in- 
alienable  rights"  to  their  late  oppressors,  now  the  new  minority 
— the  Tories.  And  forgetting  the  very  rock  of  their  faith, 
religious  liberty,  they  later  persecuted  the  Quakers,  not  for 
back-sliding,  but  for  acting  too  literally  on  the  words  of  Jesus. 

For  example  note  how  freedom  of  the  press  followed  the 
shift  in  power.  In  1722  the  Crown  government  of  Massachu- 
setts sent  James  Franklin — Benjamin's  brother — to  jail,  prac- 
tically for  lese  majeste:  but  in  1754  the  Colonial  assembly 
was  strong  enough  to  imprison  one  Daniel  Fowle,  a  Boston 
publisher,  upon  suspicion  that  he  had  printed  remarks  deroga- 
tory to  some  members  of  the  people's  legislature.    Ideal  free- 
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2  CIVIL    LIBERTY    IN    THE    U.    S. 

dom  of  the  press  existed  no  more  under  Colony  than  under 
King.  The  attitude  of  the  pre-Revolutionists  toward  abstract 
liberty  has  been  thus  described: 

The  last  years  of  the  debate  over  imperial  and  colonial 
rights  were  characterized  by  a  non-legal,  but  very  real 
invasion  of  the  rights  of  freedom  of  discussion.  The  radi- 
cal party  became  utterly  intolerant  of  open  defence  of 
the  policy  of  the  king  and  Parliament  by  its  conservative 
opponents.  Riotous  demonstrations,  boycotts,  mob  vio- 
lence, were  directed  against  the  authors  or  supposed 
authors,  of  articles  and  pamphlets  which  were  not  agree- 
able to  the  popular  taste.  .  .  .  All  questions  of  freedom 
or  restraint  of  the  press  became  subordinate  to  the  supreme 
issue  of  loyalty  or  disloyalty  to  one  or  the  other  of  the 
contending  parties.-*- 

By  1765  the  Sons  of  Liberty  had  been  formed,  and  illegal, 
though  patriotic,  violence  against  the  Tories  increased.  The 
contending  parties,  especially  around  Boston,  reached  a  kind 
of  equilibrium  in  power  in  which  no  liberty  survived. 

It  was  hopeless  to  appeal  to  the  civil  or  judicial  powers, 
and  not  infrequently  conditions  were  such  as  to  prevent 
action  under  martial  law.  And  thus  the  only  recourse 
was  the  popular  administration  of  justice.^ 

Then  came  the  famous  Committees  of  Correspondence  and 
of  Safety.  These  were  by  nature  revolutionary,  therefore  out- 
side of  constitutional  forms,  and  voluntarily  exchanged  civil 
liberty  for  what  now  is  called  "direct  action.'*  Such  revolu- 
tionary devices  are  beside  the  point  in  this  study,  but  their  suc- 
cess had  a  lasting  influence  upon  our  general  and  instinctive 
American  notion  that,  in  emergencies,  the  popular  will  is 
superior  to  all  constitutional  forms.  Suffice  it  to  recall  what 
most  Americans  do  not  know,  that  their  Revolution,  like  all 
revolutions,  showed  small  respect  for  the  liberty  which  fur- 
nished texts  for  orators  and  manifestos. 

But  by  1776  we  began  to  have  established  governments  in 
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states  now  called  ''American.**  This  is  the  beginning  of  our 
field.  Constitutional  guarantees  of  civil  liberty  began  to  take 
form.  Yet  almost  before  the  ink  was  dry  on  the  Virginia 
"Declaration  of  Rights,"  New  York,  Pennsylvania,  South 
Carolina,  and  the  rest  began  to  disregard  the  lofty  phrases. 
These  paper  proclamations  preached  more  than  their  govern- 
ments could  practice.  There  was,  as  usual,  no  real  extension 
of  a  novel  liberty  to  the  other  fellow;  no  tolerance  was  offered 
those  held  to  be  enemies  of  the  people.  Yet  this  humorous 
incongruity  between  pledge  and  practice  seems,  happily  per- 
haps, to  have  escaped  emphasis  by  both  cynic  and  historiao. 
Almost  at  once  the  infant  American  commonwealths 
grasped  the  axioms  which  in  actual  fact  determine  the  exer- 
cise of  civil  liberty.  These  are  stated  here  for  their  light  on 
subsequent  events.  First,  whoever  has  power  has  liberty. 
Second,  the  state  will  and  must  exert  all  its  power  to  preserve 
itself,  as  it  is,  regardless  of  scraps  of  paper  about  constitutional 
guarantees.  Third,  it  is  just  that  this  righteous  preservation 
of  the  state  be  undertaken  by  the  majority  with  coercion, 
whether  by  votes  or  by  direct  action.  This  preservation  is 
of  course  undertaken  by  the  most  interested,  adroit,  or  auda- 
cious fraction  of  the  i>eople  that  can  enforce  its  private  designs 
while  pretending  to  carry  out  the  will  of  the  whole  people. 
Finally,  since  war  presents  the  moment  at  which  the  state 
seems  most  to  need  this  rough-and-ready  preservation,  war  is 
always  invoked  to  suspend  the  constitutions.  There  seems 
small  chance  for  argument  that  it  is  better  to  preserve  the 
state  without  a  constitution  than  a  constitution  without  a 
state!  The  Revolution  very  quickly  taught  the  American 
States  this  code;  and  so  we  direct  attention  to  some  violations 
of  civil  liberty  during  this  period. 

CIVIL    LIBERTY   IN   THE    AMERICAN   REVOLUTION 

The  Revolution  offered,  of  course,  an  excuse  for  not  living 
up  to  the  theoretical  liberty  of  the  Bills  of  Rights.  There  is 
always  an  excuse.  War  was  everywhere,  and  war  is  the  final 
proof  of  the  rule  that  who  has  power  has  liberty.    The  young 
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governments  were  weak  and  self-centered,  often  without 
settled  seats  or  efficient  officers.  Revolutions,  moreover,  leave 
no  place  for  the  niceties  of  constitutional  procedure;  more 
even  than  other  wars  they  suspend  liberty  in  favor  of  the 
glorified  mob,  and  pure  fear.  But  (and  this  "but"  is  the 
residual  conundrum  of  this  volume) ,  if  the  guarantees  are 
no  protection  in  a  crisis,  then  of  what  good  are  they  at  all? 
We  need  them  only  when  attacked. 

The  chief  dissenters  from  the  Revolutionary  War  were  the 
English  loyalists,  or  Tories.  In  so  far  as  the  Tories  were  enemy 
aliens  who  by  word  or  deed  were  actively  helping  the  British 
forces,  we  need  not  study  their  sufferings.  They  had  ex- 
changed civil  liberty  for  the  laws  of  war.  But  there  were  also 
many  so-called  Tories  who  for  sentimental  and  economic 
reasons  desired  to  continue  allegiance  to  their  mother  country, 
but  did  at  the  same  time  love  the  Colonies  as  their  "home," 
the  place  where  they  lived  and  worked.  They  did  not  support 
the  war  because  they  believed  relations  with  the  Crown  could 
be  adjusted  peaceably.  They  were  not  traitors  in  any  real 
sense,  but  according  to  their  own  lights  worked  for  the  best 
interests  of  both  England  and  the  Colonies. 

To  students  of  liberty  they  represent  a  true  minority 
opinion,  entitled,  before  war  came,  to  tolerance  and  freedon^ 
of  discussion,  and  during  the  war,  at  least  to  the  humane  treat-* 
ment  accorded  the  misguided.  They  received  neither,  nor 
were  they  even  allowed  to  remain  quietly  neutral.  The  Tory 
was  no  longer  protected  by  the  English  Constitution  save 
where  the  English  troops  held  the  power;  and  he  got  scant 
protection  under  the  guarantees  of  the  new  States.  He  did 
not  recognize  these  States,  and  when  he  did,  got  little  reward 
for  his  abasement.  The  following  is  an  outline  of  some  of 
the  violations  of  his  liberties: — 

Events  similar  to  the  New  England  riots  occurred  else- 
where. On  May  lo,  1775,  a  mob  drove  Myles  Cooper, 
president  of  King's  College,  New  York  City,  who  had 
advocated  the  Tory  cause,  by  tongue  and  pen,  over  the 
College  fence,  half -dressed,  until  he  was  finally  smuggled 
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aboard  a  sloop  bound  for  England.    Later,  here,  the  Com- 
mittee of  Safety  disarmed  all  Tories. 

Later,  everywhere,  there  was  a  general  scrutiny  of 
loyalty.  First,  by  associations  who  circulated  documents 
to  be  signed  by  those  who  approved  of  their  American 
sentiments.  Those  who  refused  to  sign  suffered  informal 
persecution.  Next,  formal  test  laws  were  passed  by  which 
persons  had  to  swear  loyalty  to  the  new  States.  The 
form  ran  that  the  juror  testified  and  declared  before  the 
everlasting  God  and  the  world  that  the  war  of  the 
Colonies  was  just  and  necessary,  that  he  would  not  aid 
and  abet  the  forces  of  Great  Britain,  but  would  betray 
all  plots  and  conspiracies,  that  he  renounced  all  allegiance 
and  obedience  to  George  III,  and  promised  faith  and  true 
allegiance  to  his  State. 

Many  undoubted  patriots  refused  to  sign  on  the  ground 
that  it  was  unnecessary  and  tyrannical,  and  those  who  did 
might  rather  have  been  banished  since  they  got  no  more 
toleration  than  before.  Quakers,  Dunkards,  and  others 
were  allowed  to  affirm  instead  of  swearing — a  recognition 
of  the  rights  of  conscience  that  cost  nothing.  Failure 
to  sign  was  followed  by  political,  legal,  and  civil  dis- 
abilities; by  disarming  and  imprisonment;  by  special  taxa- 
tion— one  of  the  oddest  cures  for  disloyalty  ever  tried. 
The  Tory  was  early  deprived  of  his  vote  in  every  State, 
and  prohibited  from  holding  any  office  of  trust  or  profit. 
All  legal  rights  to  redress  were  denied — even  the  rights 
of  a  foreigner.  He  could  neither  buy  land,  nor  transfer 
it;  was  forbidden  to  travel  or  trade  with  the  enemy;  and 
could  not  serve  as  a  juryman  in  most  States. 

The  professions  had  to  give  proofs  of  loyalty.  Lawyers 
in  New  York  had  to  secure  certificates.  In  Philadelphia 
all  teachers  in  colleges  of  so-called  Tory  leanings  (gen- 
erally but  peaceful  Quakers,  bent  on  being  neutral)  could 
be  prosecuted  for  doing  their  duty.  Apothecaries  suffered 
exile,  but  doctors  were  spared  in  one  of  the  Carolinas  "for 
the  exigencies  of  the  ladies."  The  baiting  of  the  pro- 
fessions went  on  merrily  since  in  some  places  one-half 
the  fine  went  to  the  informer.  The  Tory  was  a  social 
leper,  and  it  was  only  by  the  greatest  sacrifice  that  he 
kept  up  any  commercial  activity. 
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The  freedom  of  speech  was  suppressed,  the  Hberty  of 
the  press  destroyed,  the  voice  of  truth  silenced,  and 
throughout  the  Colonies  there  was  established  a  lawless 
power.  In  April,  1775,  of  the  37  newspapers,  23  were 
Whig  and  only  seven  or  eight  for  the  Crown.  Connecti- 
cut passed  a  sedition  act  declaring  that  whoever  wrote 
or  spoke  or  by  any  overt  act  libelled  or  defamed  Congress 
or  an  act  of  the  Connecticut  general  assembly  should  be 
brought  to  trial,  and  convicted,  be  fined,  imprisoned,  or 
disfranchised.  Massachusetts  also  had  such  a  statute  and 
Virginia.  In  South  Carolina  occurred  the  inevitable  jest 
of  all  wars:  a  Loyalist  was  reprimanded  for  calling  his 
dog  [sometimes  it  is  a  baby]  by  the  name,  "Tory."  Here 
the  Tories  could  not  pray  for  the  success  of  the  King's 
arms  in  their  regular  ritual,  nor  speak  derogatorily  of  the 
currency,  discourage  the  people  from  supporting  the 
Declaration  of  Independence,  or  from  raising  the  Con- 
tinental Army. 

Eight  of  the  thirteen  States  formally  banished  certain 
prominent  Tories:  in  others  the  threat  of  violence  got  the 
same  results.  In  January,  1776,  Congress  resolved  that 
the  majority  of  the  inhabitants  of  Queen's  County,  New 
York,  be  put  out  of  the  protection  of  the  Colonies.  All 
trade  and  intercourse  with  them  ceased;  they  were  not 
permitted  to  travel  or  to  abide  in  any  part  of  the  Con- 
federacy; no  attorney  could  defend  them  in  any  action 
at  law.  The  States  interchanged  their  exiled  Tories  and 
Quakers.  The  "non-importation  societies"  controlled  the 
economic  life. 

The  game  worked  both  ways:  Loyalist  generals  offered 
rewards  for  American  Committeemen,  and  held  up  the 
mails  and  stole  valuable  letters  to  be  published  by  Riving- 
ton,  the  royalist  publisher,  for  the  edification  of  Tory 
refugees  in  New  York.  Even  before  this,  however,  the 
Whigs  stopped  the  mails  and  took  out  the  letters  so  that 
Gage  complained  that  by  this  means  the  most  injurious 
and  inflammatory  accounts  of  Lexington  and  Concord 
had  been  spread  throughout  the  country  because  only  the 
Whig  stories  were  circulated. 

At  first  the  local  committees  regulated  the  Tories;  then 
the  military  power;  finally  Congress  and  the  State  legis- 
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latures.  The  Committees  had  enormous  power.  In  North 
Carolina  they  could  commit  persons  accused  of  prac- 
tices inimical  to  America,  that  is,  the  Revolutionary 
party,  and  even  restrain  persons  trying  to  leave  the 
Colonies.  Virginia  granted  them  the  highest  executive 
power  of  pardoning. 

After  the  first  year,  there  was  no  murderous  rioting, 
but  everything  was  done,  though  sometimes  roughly,  as 
if  with  legal  sanction.  The  Americans  were  not  particu- 
larly bloody-minded,  the  written  recantation  of  a  Tory 
usually  cancelled  his  oflFences  of  opinion  (though  it  did 
not  restore  his  property).  The  Committees  of  Corre- 
spondence based  their  acts  upon  the  idea  that  the  legality 
of  the  acts  depended  upon  the  approval  of  the  majority 
of  the  community.  They  offered  their  new  creed  that 
the  people  ruled.  The  opinion  of  contemporaries  seems 
to  be  that  the  extraordinary  powers  thus  placed  in  the 
hands  of  the  executives  were  not  abused.  The  preserva- 
tion of  a  fair  degree  of  social  order  seems  to  have  been  due 
to  the  continued  stability  of  local  government  developed 
in  America  as  nowhere  else  in  the  world. 

Charles  H.  Van  Tyne,  Loyalists  in  the 
American  Revolution  (condensed). 

Here  Is  proof  that  the  Americans  were  not  interested  in 
abstract  liberty,  but  in  the  very  practical  liberty  of  winning 
a  war  against  their  exploiting  cousins  and  King.  Of  the  final 
tragedy  of  the  exile  of  the  loyalists  we  must  have  only  pity. 
After  the  peace  the  Continental  Congress  could  do  little;  in 
some  States,  like  South  Carolina,  the  legislatures  reported  in 
favor  of  most  of  the  Tories,  and  their  names  were  struck  off 
proscription  lists.  Elsewhere  they  were  treated  with  inex- 
cusable hatred.  The  War  of  18 12  had  been  fought  before 
the  laws  against  the  Tories  had  disappeared  from  the  statute- 
books.^ 

NO   FREEDOM   OF   CONSCIENCE   FOR   QUAKERS   IN   REVOLUTION 

The  Quakers  suffered  many  violations  of  liberty  during  the 
Revolution,   some   because    they    were    loyalist    sympathizers. 
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others  because  as  pacifists  they  hated  all  war.  Let  us  note  here 
that  the  Quaker  has  always  been  the  supreme  champion  of 
civil  liberty.  He  holds  that  his  first  duty  is  to  God,  and  so 
he  refuses  to  obey  the  commands  of  the  earthly  state  against 
his  conscience.  At  the  same  time  his  conscience  forbids  using 
force  against  the  state.  Since  he  never  takes  up  arms,  he  is 
not  easily  gotten  out  of  the  way  as  a  rebel  or  conspirator. 
This  peaceful  man  must  therefore  usually  be  punished  point- 
blank  for  his  sincere  scruples  against  war.  Such  cruelty  is 
hard  to  justify  (especially  in  a  religious  nation  based  on  free- 
dom of  conscience!)  so  that  the  Quaker  has  ever  been  a  thorn 
in  the  side  of  authority.  In  the  Revolution,  the  Friends  and 
certain  other  sects  first  presented  in  any  important  numbers 
the  problem  of  the  conscientious  objector  to  war.  And  here, 
as  always,  his  suflFerings  were  aggravated  by  the  ignorant  or 
intentional  confusion  of  his  conscientious  objections  with 
treason,  espionage,  and  sedition. 

Refusal  to  join  the  militia  was  early  regarded  as  evi- 
dence of  Tory  sympathies.  ...  As  the  struggle  grew 
fiercer,  exemption  even  on  religious  grounds  was  de- 
nounced. Heavy  fines  were  imposed  for  non-attendance 
in  arms  at  the  regular  muster.  Rho<ie  Island  gave  exemp- 
tion on  oath,  but  later  amended  to  demand  the  hiring  of 
a  substitute.  The  dragging  out  of  the  disaffected  to  serve 
in  the  militia  is  attended  with  every  species  of  violence 
and  depredation.* 

The  Quakers  suffered  mob  violence.  They  were  attacked 
for  refusing  to  stop  work  on  a  Congressional  fast-day,  or 
otherwise  to  mourn  or  celebrate  with  America.  Quarterly 
meetings  were  forbidden  "as  centers  of  plotting  against  the 
government.'*  Mifflin  who  signed  the  Declaration  of  Inde- 
pendence was  hardly  safe  in  his  own  city. 

Fourteen  Friends,  having  been  drafted,  were  forcibly  con- 
scripted and  taken  to  the  militia  encampment  where  they  re- 
fused to  partake  of  provisions  or  handle  a  musket.  They  were 
finally  forced  to  march  in  military  order,  had  guns  tied  to 
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their  bodies,  and  had  to  stand  watch.  Three  others  were  kept 
in  Laurelton  jail  for  fifteen  months.  Two  were  arrested  for 
aiding  the  Indians  and  held  under  ten  pounds  bail.  In  1778, 
the  fines  against  them  amounted  to  £9,500,  and  by  the  war*s 
end  totalled  £35,000. 

There  was  the  quick  perception  of  war-time  that  the  minds 
of  the  young  must  be  bent  to  patriotism,  by  force,  if  reason 
failed.  Pennsylvania  passed  a  law  that  all  school  teachers 
must  take  the  test-oath,  and  upon  the  refusal  of  the  teachers 
to  obey  for  conscientious  reasons,  many  Friends'  schools  were 
closed.  Some  were  thrown  into  jail  for  non-payment  of  fines, 
one  fine  amounting  to  £100.  In  Philadelphia  all  teachers  of 
Tory  sympathies  might  be  prosecuted  simply  for  doing  their 
duty. 

The  process  of  proscription  began,  as  against  loyalists,  with 
social  ostracism.  Suspected  persons  were  isolated  and  ignored, 
neighbors  did  not  speak,  and  they  became  outcasts  with  none 
daring  to  give  them  food  and  lodging.  Next  they  were 
quarantined  in  their  own  homes.  Third,  came  arrest.  Local 
committees  could  issue  warrants  to  confine  suspects  without 
bail.  The  final  step  was  imprisonment  in  reconcentration 
camps,  or  banishment.    The  following  is  an  example: 

"the  VIRGINIA  exiles" 

When  the  British  threatened  Philadelphia,  resolutions 
against  disloyalty  were  passed.  Under  cover  of  these  reso- 
lutions, the  Council — the  Supreme  Executive  Council  of 
Pennsylvania — proceeded  to  arrest  40  persons,  more  for 
the  purpose  of  striking  terror  into  British  sympathizers 
than  anything  else.  There  was  no  trial  or  even  hearing. 
They  were  merely  hurried  into  confinement,  their  houses 
searched,  their  desks  broken  open  in  search  for  com- 
promising papers  and  a  parole  demanded  of  them.  All 
the  evidence  secured  against  the  imprisoned  Friends  was 
the  minutes  of  a  meeting  that  contained  only  general 
advice  not  to  take  part  in  the  Revolution 

They  refused  to  give  paroles.  A  writ  of  habeas  corpus 
was  allowed  by  Chief  Justice  McKean  which  the  State 
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authorities  chose  to  disregard.  They  were  ordered  deported 
to  Virginia,  first  to  Staunton,  then  Winchester,  and  com- 
pelled to  make  the  trip  on  foot.  Protests  to  the  Council 
and  then  to  Congress  availed  nothing;  nor  did  an  appeal 
to  the  people  of  Pennsylvania.  During  the  winter  made 
historic  by  the  suffering  at  Valley  Forge,  these  resolute 
martyrs  suffered  in  poor  quarters  with  an  insufficient 
supply  of  clothing  in  the  cold  of  the  Virginia  hills.  Two 
died — ^Thomas  Gilpin  of  lung  trouble  from  exposure, 
March,  1778,  and  later,  John  Hunt.^ 

Isaac  Sharpless,  History  of  Quaker  Government 

in  Pennsylvania f  II,  153. 

Clearly  the  State  constitutions  failed  to  protect  Tory  or 
Quaker.  Doubtless  there  were  many  other  violations  of  civil 
liberty,  for,  whatever  theory  is  preached,  war  in  fact  does 
suspend  the  constitution.  But  no  government  can  be  expected 
to  enforce  its  liberties  to  protect  its  enemies,  and  since  in  the 
turmoil  of  war  it  is  often  difficult  to  discern  precisely  who  is 
an  enemy,  the  above  cases  need  not  be  debited  too  heavily 
against  the  American  tradition  of  liberty.®  But  when  the 
war  emergency  had  passed,  a  dangerous  precedent  remained. 
The  nature  and  devices  of  the  Revolution  fixed  in  the  popular 
mind  a  conception  of  the  force  majeure  acting  for  its  self- 
conceived  "common  good."  The  basis  of  democracy  is  here, 
so  also  is  the  basis  of  mob  rule. 

VIOLENCE  OVER  THE  CONSTITUTION 

The  next  significant  losses  of  liberty  occurred  over  the  very 
adoption  of  the  Constitution  of  the  United  States.  Two  days 
after  the  Continental  Congress  had  submitted  the  document 
to  the  States,  the  Federalists  in  the  legislature  of  Pennsylvania 
moved  for  a  State  convention  to  consider  ratification.  To 
prevent  a  quorum,  nineteen  anti-Federalists  absented  them- 
selves from  the  Hall.    This  followed: 

The  sergeant-at-arms  was  sent  to  summon  the  delin- 
quents but  they  defied  him,  and  so  it  was  necessary  to 
adjourn  until  next  morning.  .  .  .  Soon  after  breakfast 
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next  morning  two  of  them  were  visited  by  a  crowd  of 
men  who  broke  into  their  lodgings  and  dragged  them  off 
to  the  State  House,  where  they  were  forcibly  held  down 
in  their  seats,  growling  and  muttering  curses.  This  made 
a  quorum,  and  the  State  Convention  was  immediately  ap- 
pointed. .  .  .  Sixteen  of  the  men  who  had  seceded  from 
the  assembly  issued  a  manifesto  setting  for^h  the  ill- 
treatment  they  had  received  and  sounding  an  alarm 
against  the  dangers  of  tyranny  to  which  the  new  Con- 
stitution was  already  exposing  them. 

John  Fiske,  The  Critical  Period  of 

American  History,  311. 

Defeat  of  the  Constitution  by  Pennsylvania  at  that  time 
would  probably  have  killed  it.  There  is  irony  in  the  notion 
that  if  Pennsylvania  had  protected  the  liberty  of  these  two 
citizens,  the  United  States  might  never  have  existed. 

Later  when  New  Hampshire,  the  necessary  ninth  State, 
ratified,  there  was  a  celebration,  July  4,  1788,  during  which 
riots  broke  out.  Rhode  Island  forgot  about  freedom  of  as- 
semblage when  a  mob  of  a  thousand  men,  some  armed,  and 
led  by  a  judge  of  the  Supreme  Court,  compelled  a  Federalist 
meeting  to  strike  out  all  reference  to  the  Constitution. 

The  free  press  suffered,  too.  Greenleaf's  Political  Register 
spoke  disparagingly  of  a  Constitutional  procession  in  New 
York  City.  In  a  few  nights,  news  having  been  received  that 
the  New  York  Convention  had  ratified,  the  mob  attacked  the 
obnoxious  printing  office,  broke  the  doors  and  windows  and 
destroyed  the  type.^  Of  course,  the  Federal  guarantees  had 
not  been  adopted,  but  the  State  bills  flourished  their  promises. 

CrVIL  LIBERTY   UNDER  THE   CONSTITUTION 

The  Bill  of  Rights  amendments  to  the  Federal  Constitution 
were  proclaimed  on  December  15,  1791.  From  then  until 
1830  at  least  came  a  period  of  interpretation.  What  did  the 
liberty  guarantees  mean?  They  did  not  seem  particularly 
clear  to  anybody — nor  do  they  yet!     They  did  not  mean  the 
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same  thing  to  different  factions,  and  they  did  not  mean  the 
same  thing  to  anyone  very  long.  There  were  three  general 
views  which  have  persisted  roughly  ever  since.  The  conserva- 
tive wanted  them  interpreted  legally,  along  the  English  tradi- 
tion, and  not  adding  many  new  ideas  from  the  Revolution. 
The  people  wanted  them  interpreted  practically,  as  they  had 
been  evolved  and  used  in  the  Revolution,  first,  as  the  means 
of  freeing  themselves  from  tyranny,  second,  as  the  necessary 
instruments  of  self-government.  The  rare  libertarian  wanted 
them  interpreted  philosophically,  as  an  ideal  of  spiritual  and 
intellectual  freedom  looking  toward  the  future,  and  now  at 
least  roughly  expressed  in  words. 

For  a  decade  nationally,  and  longer  in  the  States,  the  con- 
servative group,  the  Federalists,  held  power,  and  so  by  our 
axiom  one  party  had  liberty.  They  achieved  this  by  a  com- 
bination of  control  of  the  government,  especially  the  courts, 
with  a  process  of  definition  of  the  guarantees.  This  process 
must  be  examined  in  some  detail. 

The  Federalists  were  authoritarian  at  heart,  men  of  property 
and  power,  still  largely  Englishmen  psychologically,  and  torn 
between  a  fear  of  a  dictatorship  that  would  limit  them  as 
individuals  and  a  hope  of  a  dictatorship  that  would  establish 
their  class  in  power.  They  distrusted  the  unwashed  masses,  and 
doubted  the  wisdom  of  an  absolute  democracy.  They  designed 
to  conduct  the  government  for  the  people,  but  by  certain 
powerful  wise  men,  acting  through  politcal  parties  as  a  king 
and  his  cabinet  might  act.  They  might  deny  liberty,  but  they 
would  deny  it  in  kingly  ways  .  .  .  for  the  good  of  the  subject. 
Such  men  dared  not  accept  the  Constitutions  as  original  and 
self-sufficient  rules,  or  the  liberty  guarantees  as  meaning  what 
they  said.  The  p^ple  would  have  had  too  much  liberty — the 
word  ''license"  always  bobs  up  here — and  might  interfere  with 
the  statecraft  of  these  superior  wise  men  .  .  .  might  even  put 
them  out  of  power  and  profit.  The  Constitution  really  did 
need  interpretation  so  that  its  novel  theories  could  be  applied 
to  the  practical  problems  of  government,  and  so  for  years,  the 
Federalists,  some  moved  by  a  noble  ambition  to  found  a  great 
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state,  others  moved  by  selfish  desires  to  remain  in  power  at 
the  expense  of  their  poHtical  opponents,  sought  to  establish 
behind  the  Constitution  some  rule  to  serve  as  a  check  or  guide. 
The  interpreters  of  the  Constitution  decided  that  three 
elements,  roughly  intermingled,  were  the  background  of  the 
instrument.  First,  some  ultimate  law  of  nature  on  which  all 
constitutional  compacts  must  be  founded;  second,  a  sort 
of  basic  system  of  morals  arising  out  of  the  Christian  ethics 
and  the  rights  of  private  property;  thirdly,  and  most  largely,* 
the  common  law  of  England  complicated  with  ideas  of  the 
divine  rights  of  governors,  and  the  inevitability  of  a  state 
church.  By  referring  the  liberty  guarantees  to  this  vague 
''higher  sanction"  the  courts  could  at  once  decide  things  ac- 
cording to  their  own  notion  of  right,  justice,  good  morals,  or 
expediency.  The  "law  of  nature"  meant  in  practice  "reason 
and  the  general  principles  of  right."  It  arose  partly  from  the 
abstract  social  principles  in  the  Bills  of  Rights  themselves; 
partly  because  the  judges  had  to  decide  what  was  constitu- 
tional, and  so  postulate  as  a  guide  for  themselves  an  unwritten 
constitution  covering  all  matters  of  right  and  judgment.  They 
sought  to  deduce  a  system  of  just  rules  from  freedom  or  equal- 
ity or  happiness,  as  fundamental  conceptions.®  These  indefinite 
things  naturally  meant  what  the  judge  said  they  meant — 
whether  he  was  sincere  or  time-serving.  Alexander  Hamilton, 
as  usual,  clearly  states  the  main  contention:  "Such  is  the  gen- 
eral tenor  of  the  Constitution  that  it  evidently  looks  to  ante- 
cedent law  .  .  .  natural  law  and  natural  reason  applied  to  the 
purposes  of  society.  .  .  .  The  courts  have  applied  moral  law  to 
constitutional  principles."  This  throws  overboard  the  carefully 
worded  protections  of  the  constitutions,  and  substitutes  court- 
made  "moral  law."  Since  there  is  no  standard  "moral  law" 
the  judge  might  give  it  any  content  dictated  by  personal  bias, 
religion,  political  ambitions,  or  all  other  complexes  of  emotion 
of  reasoning  needed  to  justify  his  will-to-power.  It  put  the 
whole  thing  in  the  air,  with  the  courts  of  the  party  in  power 
as  the  deciding  factor, — a  place  where  ever  since  a  large  part 
of  civil  hberty  has  remained. 
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THE    CONSTITUTION    VERSUS    THE    COMMON    LAW 

When  appeals  to  the  "law  of  nature'*  or  the  "moral  law" 
seemed  far-fetched  and  dubious,  these  interpreters  of  the  Con- 
stitutions fell  back  on  the  Common  Law  which  indeed  they 
claimed  as  part  of  the  constitutions.  There  was  a  steady 
struggle  to  keep  the  new  and  broad  liberties  written  into  the 
Bills  of  Rights  by  the  Revolution  from  being  cramped  and 
weakened  by  the  narrow  precedents  of  the  older  common  law.^ 
The  common  law  jurisdiction  of  the  United  States  was  pre- 
cariously established  for  a  time.  Robert  "Worrall  was  tried  in 
1798  for  attempting  to  bribe  a  commissioner  of  the  revenue, 
the  crime  not  being  then  provided  against  by  Congressional 
act.  The  opinions  of  the  divided  Circuit  Court  of  the  Penn- 
sylvania district  are  worth  quoting,  not  because  the  case 
concerns  civil  liberty,  but  as  a  light  on  the  entire  question: 

Chase,  justice:  Do  you  mean,  Mr.  Attorney,  to  support 
this  indictment  solely  at  common  law?  If  you  do  .  .  . 
the  indictment  cannot  be  maintained.  .  .  .  The  question 
does  not  arise  about  the  power  of  Congress  to  define  and 
punish  crimes  .  .  .  but  "Whether  the  courts  of  the 
United  States  can  punish  a  man  for  any  act,  before  it  is 
declared  by  a  law  of  the  United  States  to  be  criminal?" 
...  It  is  attempted  to  supply  the  silence  of  the  Constitu- 
tion and  the  Statutes  by  resorting  to  the  common  law 
for  a  definition  and  punishment  of  the  offence  .  .  .  but 
in  my  opinion  the  United  States  have  no  common  law; 
and  consequently  no  indictment  can  be  maintained.  .  .  . 
The  United  States  did  not  bring  it  with  them  from 
England;  the  Constitution  does  not  create  it;  and  no  act 
of  Congress  has  assumed  it.  .  .  .  Judges  cannot  remedy 
politcal  imperfections,  nor  supply  any  legislative  omis- 
sions. 

Peters,  justice:  Whenever  a  government  has  been  estab- 
lished I  have  always  supposed  that  a  power  to  preserve  it- 
self was  a  necessary  and  inseparable  concomitant.  .  .  .  The 
power  to  punish  misdemeanors  is  originally  and  strictly  a 
common  law  power;  of  which  I  think  the  United  States 
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are  constitutionally  possessed.  It  might  have  been  exer- 
cised by  Congress  in  the  form  of  a  legislative  act;  but  it 
may  also  in  my  opinion  be  enforced  in  the  course  of  a 
judicial  proceeding. 

United  States  v.  Worrall,  2  Dallas  384. 

The  court,  after  consultation,  sentenced  the  defendant  to 
three  months  in  prison  and  to  pay  a  fine  of  $200.^°  It  is 
clear  that  civil  liberty  cannot  long  endure  if  the  court  can 
disregard  all  constitutional  guarantees  and  invoke  as  a  part 
of  the  jurisdiction  of  the  state,  whatever  common  law  doctrine 
may  be  needed  to  satisfy  the  judge's  ideas  of  "right  and 
reason."  Yet  for  years  attacks  on  liberty  were  made  through 
common  law  doctrines  drawn  from  English  ideas  and  condi- 
tions,— in  the  States,  upon  the  right  of  workers  to  associate 
together  in  what  came  to  be  called  "unions,"  and  in  both 
States  and  Nation,  upon  freedom  of  the  press.  The  labor  cases 
as  generally  viewed  do  not  involve  civil  liberty,  unless  it  is  as 
an  aspect  of  freedom  of  assemblage.  But  since  these  trials 
marked  the  beginning  of  the  use  of  the  police  power  to  restrict 
the  activities  of  the  workers,  and  since  the  issue  is  still  open, 
a  brief  note  of  the  facts  is  pertinent. 

THE    CONSPIRACY    CASES   AGAINST   STRIKERS 

These  prosecutions  of  laborers  for  striking,  between  1806 
and  1843,  were  conducted  under  the  English  common  law  doc- 
trine of  a  criminal  conspiracy.  This  involved  two  concepts 
descended  from  the  Middle  Ages:  First  that  a  maximum  wage 
may  be  fixed  by  law.  Statutes  providing  such  wages  had 
existed  since  Edward  III  (Statutes  23).  Second,  that  workers 
may  be  compelled  to  labor.  This  concept  of  compulsory  work 
had  arisen  when  in  1349,  the  Black  Death  had  caused  a 
shortage  of  labor,  and  had  resulted  in  the  first  Statute  of 
Laborers.  The  combination  of  these  ancient  ideas  produced 
the  rule  that  a  workman  can  be  forced  to  work  and  at  a 
prescribed  wage, — wliich  shall  be  the  average  or  standard 
rate  for  his  sort  of  work.    Therefore  when  workers  refused  to 
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work  at  the  standard  wage,  and  "struck"  in  an  effort  to  force 
a  raise  in  wages,  they  were  guilty  of  a  criminal  conspiracy 
at  common  law.  This  law  was  repealed  in  England  in  1824. 
Six  such  prosecutions  for  criminal  conspiracy  are  recorded 
against  the  shoemakers  of  which  four  were  decided  against 
them.  One  of  them  they  won  and  the  other,  the  Pittsburgh 
case  of  1 8 14,  was  "compromised,"  the  shoemakers  paying  the 
costs  and  returning  to  work  at  the  old  wages!  These  were  the 
first  American  court  cases  against  organized  labor.  The  testi- 
mony showed  that  the  masters  partly  financed  both  the  New 
York  and  Pittsburgh  prosecutions.  The  indictment  in  the  case 
of  Commonwealth  v.  Pullis  at  Philadelphia  in  1806,  shows 
how  liberty  was  curtailed.^-*^ 

George  Pullis,  et  al.  .  ,  .  not  being  content  to  work  at 
the  usual  prices  and  rates  for  which  they  and  other  work- 
men and  journeymen,  in  the  same  art  and  occupation 
were  used  to  work.  .  .  .  But  contriving  and  intending 
unjustly  and  oppressively  to  increase  and  augment  the 
prices  usually  paid  them  .  .  .  and  unjustly  to  procure 
great  sums  of  money  for  their  work  .  .  .  did  combine, 
conspire,  confederate,  and  unlawfully  agree  together  that 
they  would  not  work  but  at  certain  large  prices  and 
rates  .  .  .  more  than  the  prices  which  had  been  and  were 
then  used  to  be  paid  ...  to  the  damage,  injury  and 
prejudice  of  the  masters  employing  them  .  .  .  and  of  the 
citizens  of  the  commonwealth  generally,  and  to  the  great 
damage  and  prejudice  of  other  artificers  in  the  said  occu- 
pation. .  .  . 

.  .  .  That  the  said  George  Pullis,  et  al.  did  combine  .  .  • 
that  each  and  every  one  of  them  should  and  would  en- 
deavor to  prevent  by  threats,  menaces,  and  other  unlawful 
means,  other  artificers,  et  cetera,  from  working  at  the  said 
art,  but  at  certain  large  prices  .  .  .  which  they  then  and 
there  fixed  and  insisted  on  being  paid  for  their  future 
work.  .  .  . 

.  .  .  That  they  unlawfully  designing  and  intending  to 
form  and  unite  themselves  into  a  club  and  combination 
and  to  make  and  ordain  unlawful  and  arbitrary  by-laws. 
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rules,  and  orders  amongst  themselves,  and  thereby  to 
govern  themselves  and  other  artificers  .  .  .  and  unlaw- 
fully and  unjustly  to  exact  great  sums  of  money  by  means 
thereof,  did  unlawfully  assemble  and  meet  together  and 
unjustly  and  corruptly  conspire  .  .  .  that  none  of  them 
after  the  first  day  of  November  would  work  for  any 
master  or  person  whatever,  who  should  employ  any  arti- 
ficer, etc.  ...  or  other  person  who  should  thereafter 
infringe  or  break  any  or  either  of  the  said  unlawful  rules 
.  .  .  and  that  they  would  by  threats  and  menaces  and 
other  injuries  prevent  any  other  workmen  for  working 
for  such  a  master,  and  they  refused  to  work  at  the  usual 
prices,  and  still  do.  .   .  . 

The  charge  of  the  Recorder,  Levy,  and  the  verdict  of  the 
jury  are  thus  given: 

It  (the  Common  Law)  says  there  may  be  cases  in  which 
what  one  may  do  without  oflfence,  many  combined  may 
not  do  with  impunity.  ...  If  the  purpose  to  be  ob- 
tained, be  an  object  of  individual  interest,  it  may  fairly 
be  attempted  by  an  individual.  .  .  .  Many  are  prohibited 
from  combining  for  the  attainment  of  it.  ...  A  com- 
bination of  workmen  may  be  considered  in  a  two-fold 
point  of  view:  one  is  to  benefit  themselves,  and  the  other 
is  to  injure  those  who  do  not  join  their  society.  The 
rule  of  the  law  condemns  both.  .  .  . 

The  reporter  took  the  verdict  down  in  these  words: 
We  find  the  defendants  guilty  of  a  combination  to  raise 
their  wages.  .  .  .  And  the  court  fined  the  defendants 
eight  dollars  each  with  costs  of  the  suit,  and  to  stand 
committed  until  paid. 

John  R.  Commons,  Documentary  History  of 
American  Industrial  Society y  III,  61,  231. 

Mayor  De  Witt  Clinton  thus  stated  the  doctrine  on  passing 
sentence  upon  the  New  York  cordwainers: 

No  alteration  having  been  made  by  our  Constitution 
or  laws,  the  common  law  of  England  .  .  .  must  be 
deemed  to  be  applicable  and  by  that  law  the  principles 
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already  stated  seemed  to  be  well  established.  .  .  .  What- 
ever might  be  the  motives  of  the  defendants  or  their  ob- 
jects, the  means  thus  employed  were  arbitrary  and  unlaw- 
ful. .  .  .  That  they  had  equal  rights  with  all  other 
members  of  the  community  was  undoubted,  and  they  also 
had  the  right  to  meet  and  regulate  their  concerns, 
and  to  ask  for  wages,  and  to  work  or  refuse;  but  that  the 
means  they  used  were  of  a  nature  too  arbitrary  and 
coercive,  and  which  went  to  deprive  their  fellow-citizens 
of  rights  as  precious  as  any  they  contended  for.  .  .  . 
They  were  each  fined  one  dollars  and  costs.^^ 

This  denial  of  what  has  since  been  called  the  "right  of 
association"  on  the  ground  that  the  association  was  an  unlaw- 
ful conspiracy  has  continued  down  to  date.  It  is  true  that  in 
1842,  in  the  case  of  Commonwealth  v.  Hunt,  the  Supreme 
Judicial  Court  of  Massachuetts  did  justify  the  right  of  wori^- 
ingmen  to  combine  to  secure  better  wages;  but  the  decision 
was  not  complete  and  final.  In  modern  days  the  injunction  is 
used  to  forbid  workers  to  carry  on  a  strike  on  the  ground  that 
their  conspiracy  will  result  in  violations  of  laws.  It  is  not 
based  on  the  medieval  statutes  of  compulsory  labor  and  wage 
fixing,  but  the  effect  is  the  same.^^ 

THE  COMMON  LAW  AND  FREEDOM  OF   THE   PRESS 

The  second  use  of  English  common  law  doctrines  was 
against  freedom  of  the  press.  The  doctrines  deserve  statement, 
both  for  their  interest  and  for  their  influence  on  all  later 
efforts  to  muzzle  the  press. 

Censorship  of  the  press  by  authority  had  ended  in  England 
in  1694,  and  in  America  about  1721.  Later  Blackstone  had 
defined  freedom  of  the  press  as  the  absence  of  all  such  previous 
restraints  on  publication.  The  government,  still  seeking  a 
means  of  controlling  printing,  turned  to  prosecutions  after 
publication,  for  "seditious  libel."    What  is  seditious  Hbel.^ 

In  England,   seditious   libel   was   to  publish   orally  or 
otherwise  any  word  or  document  with  an  intention  to 
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bring  into  hatred  or  contempt  or  to  excite  disaffection 
against  the  king  and  the  government  and  the  Constitu- 
tion of  the  United  Kingdom  as  by  law  estabhshed,  or 
either  House  of  Parliament  or  the  administration  of  jus- 
tice, or  to  excite  British  subjects  to  attempt  otherwise 
than  by  lawful  means  the  alteration  of  any  matter  in 
Church  or  State  by  law  established,  or  to  promote  feel- 
ings of  ill-will  or  hostility  between  different  classes. ^^ 

Here  is  clearly  a  vast  and  terrible  power  which  those  in 
uthority  may  use  to  punish  almost  any  opinion  which  they 
lisapprove.  Moreover,  the  silence  induced  by  a  fear  of  prose- 
ution  under  such  a  blanket  charter  is  in  itself  a  potent  censor- 
hip. 

The  English  doctrine  was  based  on  the  divine  nature  of  the 
ling  and  his  government.  They  were  superior  to  the  people 
nd  so  immune  from  criticism.  It  was  further  supported  in 
he  dual  character  of  the  King  as  head  of  the  Church  as  well 
s  of  the  monarchy.  It  was  therefore  possible  to  prosecute  a 
eflection  on  the  government  either  as  seditious  libel  or  as 
editions  blasphemy,  according  as  you  chose  to  view  the  King 
IS  the  temporal  or  as  the  spiritual  ruler.    Moreover, 

There  was  no  need  to  prove  any  intention  on  the  part 
of  the  defendant  to  produce  disaffection  or  excite  insur- 
rection. It  was  enough  if  he  intended  to  publish  the 
blame,  because  it  was  unlawful  for  him  merely  to  find 
fault  with  his  masters  and  betters. -^^ 

'n  short  the  people  had  no  right  whatever  to  criticize  their 
pvernment,  especially  if  their  words  had  a  bad  tendency — and 
'tendency"  was  to  be  defined  by  the  government  itself. 

The  enforcement  of  such  a  doctrine  in  the  United  States 
tvould  seem  impossible  and  ridiculous.  The  people  were  the 
government.  There  was  no  divinely  anointed  king,  no  state 
:hurch.  The  constitutions  and  government  were  their  own 
:reation  to  be  changed  at  will.  There  were  supposed  to  be  no 
classes  between  which  hostility  could  be  excited.  Public 
afScers  were  public  servants  who  by  oflfering  themselves  for 
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office  invited  the  public  to  discuss  their  merits  or  demerit:. 
And  finally,  special  guarantee  of  freedom  of  speech  and  of 
the  press  had  been  demanded  and  included  in  the  Constitution, 
and  surely  this  meant  more  than  the  mere  prohibition  of  a 
censorship — which  had  been  abolished  in  both  countries  nearly 
a  century  before.  To  the  popular  mind,  indeed,  the  guarantee 
meant  unlimited  right  of  discussion  of  all  public  matters. 

Despite  all  this,  repeated  efforts  were  made  by  both  Federal- 
ists and  Republicans  to  punish  their  political  opponents  by 
invoking  this  common  law  doctrine  of  seditious  libel.  There 
was  even  an  attempt  to  revive  "seditious  blasphemy"  to  punish 
hostile  comment  on  politcal  personages.  The  president  was 
to  be  divinely  immune  like  the  King. 

On  of  the  first  tests  of  the  free  press  clauses  was  the  trial 
of  Edmund  Freeman  in  Massachusetts,  1791.  The  decision 
In  affect  simply  reaffirmed  that  the  Constitutional  guarantees 
meant  nothing  but  a  declaration  of  the  law  as  it  had  been 
established  for  sixty  years,  with  an  added  prohibibtion  of  any 
possible  re-establishment  of  the  censorship.^® 

Republicans  were  prosecuted  too  at  common  law: 

Benjamin  F.  Bache,  editor  of  the  "Aurora,"  was  arrested 
in  Philadelphia  on  June  26,  1798,  for  "sundry  publications 
and  republications"  of  an  earlier  date  which  were  alleged 
to  be  libels  upon  the  Executive  Department  of  the  United 
States  government.  .  .  .  Two  irreverent  citizens  of  Tren- 
ton were  punished  for  some  light  remark  in  regard  to 
President  Adams,  and  Anthony  Haswell,  editor  of  the 
leading  Republican  paper  of  Vermont,  for  publication  of 
an  advertisement  of  a  lottery  for  raising  the  amount  of 
Matthew  Lyon's  fine. 

Frank  Maloy  Anderson,  Enforcement  of  the 
Alien  and  Sedition  Laws, 

Federalists  also  suffered.  Richard  Hildreth  in  his  history 
of  the  United  States,  (V,  392)  says: 

The  sickness  of  Judge  Patterson,  by  leaving  Pierpont 
Edwards   to  sit  as   sole  judge  in   the  Circuit   Court  of 
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Connecticut,  gave  occasion  for  some  remarkable  proceed- 
ings. Under  his  instructions,  a  grand  jury,  specially 
selected  by  the  Democratic  marshall,  found  a  bill  of 
indictment  against  Tappan  Reeve,  one  of  the  judges  of  the 
Superior  Court  of  Connecticut,  for  writing,  and  against 
the  publisher  of  the  Litchfield  paper  for  printing,  an 
alleged  libel  against  Jefferson.  A  young  candidate  for  the 
ministry  was  also  indicted,  charged  with  having  spoken 
disrespectfully  of  the  President  in  a  Thanksgiving  sermon. 
Being  arrested  thereon,  and  carried  to  New  Haven,  where 
he  had  no  acquaintances,  he  was  obliged  to  lie  a  week  in 
jail  before  he  could  obtain  bail. 

THE    ALIEN    AND    SEDITION    ACTS 

These  common  law  prosecutions  against  free  speech  and 
free  press  were  not  satisfactory  because  such  grave  doubt 
existed  as  to  the  common  law  jurisdiction  of  the  United 
States.  The  Federalists  therefore  induced  Congress  to  make 
seditious  libel  a  crime.  The  resulting  Sedition  Act,  with  the 
accompanying  Alien  and  Naturalization  Acts,  marks  the  first 
use  by  the  United  States  of  the  emergency  of  war  to  pass  laws 
limiting  constitutional  liberty.  No  war  in  reality  exisited, 
though  diplomatic  relations  with  France  had  been  broken, 
and  a  few  "foreign  agitators"  were  abroad  in  the  land. 

The  laws  were  political  weapons.  They  were  never  invoked 
against  alien  enemies,  or  possible  traitors,  but  solely  against 
editors  and  public  men  whom  the  Federalists  under  President 
John  Adams  desired  to  silence  or  deport  in  order  to  suppress 
political  opposition. 

In  a  word  the  primary  purpose  of  the  acts  was  to  ad- 
vance the  interests  of  the  party  in  power  by  restraining 
the  freedom  of  speech  and  of  the  press  while  enlarging  at 
the  same  time  the  scope  of  the  federal  judiciary  through 
an  implied  recognition  of  its  common  law  criminal  juris- 
diction.^^ 

A  later  President,  "Woodrow  "Wilson,  wrote: 

The  sedition  act  cut  perilously  near  the  root  of  freedom 
of  speech  and  of  the  press.     There  was  no  telling  where 
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such  exercises  of  power  would  stop.  Their  only  limita- 
tion and  safe-guards  lay  in  the  temper  and  good  sense  of 
the  President  and  the  Attorney-General.^® 

THE   SEDITION   ACT 

This  act  passed  the  House,  44  to  41,  on  July  10,  179I 
The  Senate  finally  passed  it  July  12,  and  President  Adan 
approved  it  July  14.  It  was  to  run  until  March  3,  180 
Section  i  provided  punishment  for  conspiracies  against  meai 
ures  of  the  government,  or  to  intimidate  officers  of  the  goven 
ment.    The  important  part  ran: 

Section  2  .  .  .  That  if  any  person  shall  write,  print, 
utter  or  publish,  or  shall  cause  or  procure  to  be  written, 
printed,  uttered,  or  published,  or  shall  knowingly  and 
willingly  assist  or  aid  in  writing,  etc.  .  .  .  any  false, 
scandalous,  and  malicious  writings  against  the  government 
of  the  United  States,  or  either  House  of  the  Congress 
...  or  the  President,  with  intent  to  defame  the  said 
government,  (etc.)  ...  or  to  bring  them  into  contempt 
or  disrepute;  or  to  excite  against  them  .  .  .  the  hatred  of 
the  good  people  of  the  United  States,  or  to  stir  up  sedi- 
tion in  the  United  States,  or  to  excite  any  unlawful  com- 
bination therein  for  opposing  or  resisting  any  law  .  .  • 
or  any  act  of  the  President  of  the  United  States  done  in 
pursuance  of  any  such  law,  or  of  the  powers  vested  in  him 
by  the  Constitution  ...  or  to  resist,  oppose,  or  defeat 
any  such  law  or  act,  or  to  aid,  encourage,  or  abet  any 
hostile  designs  of  any  foreign  nation,  against  the  United 
States,  their  people,  or  government,  then  such  person, 
being  thereof  convicted  before  any  court  in  the  United 
States  having  jurisdiction  thereof,  shall  be  punished  by  a 
fine  not  exceeding  two  thousand  dollars,  and  by  imprison- 
ment not  exceeding  two  years. 

Section  3  .  .  ,  That  if  any  person  shall  be  prosecuted 
under  this  act,  for  the  writing  or  publishing  of  any  libel 
aforesaid,  it  shall  be  lawful  for  the  defendant  ...  to 
give  In  evidence  in  his  defence,  the  truth  of  the  matter 
contained  in  the  publication  charged  as  a  libel.     And  the 
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jury  shall  have  a  right  to  determine  the  law  and  the  fact, 
under  the  direction  of  the  court,  as  in  other  cases. 

United  States  Statutes  at  Large,  I,  59^. 

This  practically  barred  comment  on  the  FederaHst  govem- 
ent,  since  it  was  easy  for  a  prejudiced  judge  to  charge  a 
try  that  any  criticism  was  "maUcious,  scandalous,  and  likely 
I  bring  the  government  into  disrepute.*'  An  editor  could  not 
low  in  advance  from  the  vague  general  terms  of  the  law 
hat  was  "scandalous"  or  "malicious."  Before  considering 
le  defects,  let  us  note  the  companion  measure. 

THE  ALIEN  ACT 

This  provided  a  means  of  deporting  from  the  United  States 
)ponents  of  the  Administration,  especially  certain  editors  of 
nglish  birth.  It  applied  to  all  aliens,  not  to  enemy  aliens, 
nother  statute  made  special  provision  for  the  restraint  or 
jportation  of  enemy  males.  {United  States  Statutes  at  Large, 
^77.)  Still  another  provided  for  the  registration  of  the 
itrance  of  aliens,  and  extended  the  residence  period  for 
ituralization  to  fourteen  years.  The  Alien  Act  proper  applied 
^'■eepingly  to  any  alien  against  whom  the  President  issued  an 
■der  .  .  .  and  was  effective  without  trial  of  any  sort.  All 
lat  was  needed  was  the  executive  ukase.  It  passed  the 
[ouse  46  to  40  and  the  Senate  concurred.  It  was  approved 
me  25,  1798. 

Section  i  .  .  .  That,  it  shall  be  lawful  for  the  Presi- 
dent of  the  United  States  at  any  time  during  the  con- 
tinuance of  this  act,  to  order  all  such  aliens  as  he  shall 
judge  dangerous  to  the  peace  and  safety  of  the  United 
States,  or  shall  have  reasonable  grounds  to  suspect  are 
concerned  in  any  treasonable  or  secret  machinations 
against  the  government  thereof,  to  depart  out  of  the 
territory  of  the  United  States,  within  such  time  as  shall 
be  expressed  in  such  order.  ...  In  case  any  alien  .  .  . 
shall  be  found  at  large  .  .  .  after  the  time  limited  for 
his  departure,  and  not  having  obtained  a  license  from  the 
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President  ...  every  such  alien  shall,  on  conviction,  be 
imprisoned  .  .  .  not  exceeding  three  years,  and  shall 
never  after  be  admitted  to  become  a  citizen  of  the  United 
States,  provided  always  .  .  .  that  if  any  alien  so  ordered 
to  depart  shall  prove  to  the  satisfaction  of  the  President, 
by  evidence  to  be  taken  before  such  persons  as  the  Presi- 
dent shall  direct  .  .  .  that  no  injury  or  danger  to  the 
United  States  will  arise  from  suffering  such  an  alien  to 
reside  therein  the  President  may  grant  a  license  ...  to 
remain  within  the  United  States  for  such  time  as  he  shall 
judge  proper,   and   at  such  place  as  he  may  designate. 

United  States  Statutes  at  Large,  I,  570. 

This  act  was  to  continue  for  two  years  from  its  passage. 
It  gave  the  President  kingly  powers,  and  has  been  the  inspira- 
tion and  prototype  of  all  subsequent  legislation  to  exclude  or 
deport  from  the  United  States  aliens  whose  political  beliefs 
or  social  philosophy  were  not  approved  by  existing  authority. 

PROSECUTIONS  UNDER  THESE  ACTS 

Actual  prosecutions  under  these  measures  were  few.  Im- 
mediate popular  clamor  against  them  made  enforcement  diffi- 
cult, so  convictions  were  secured  chiefly  through  the  bias  and 
power  of  the  judges.  The  facts  were  gathered  by  Frank 
Maloy  Anderson. 

John  Adams,  writing  to  Jefferson  In  1813,  asserted  that 
he  had  not  applied  the  Alien  law  in  a  single  instance. 
This  statement  was  ...  at  least  technically  correct. 
Yet  it  should  not  be  supposed  that  the  alien  law  was 
entirely  devoid  of  effect  nor  that  the  administration 
refrained  entirely  and  on  principle  from  using  it.  There 
are  indications,  if  not  proofs,  that  a  considerable  number 
of  aliens,  anticipating  the  enforcement  of  the  law,  left 
the  country.  In  at  least  one  instance  .  .  .  John  D.  Burke 
(an  Irishman)  .  .  .  the  administration  made  use  of  the 
alien  law  in  connection  with  a  prosecution  for  sedition 
to  drive  from  the  country,  as  it  supposed,  an  obnoxious 
alien.  In  still  another  instance,  that  of  General  Victor 
Collet,  the  administration  decided  to  expel  him,  and  it 
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would  seem  failed  to  do  so  only  because  of  his  opportune 
departure  from  the  United  States. 

SEDITION  ACT  PROSECUTIONS 

There  is  no  evidence  to  show  that  President  Adams 
ever  personally  interested  himself  in  the  enforcement  of 
either  law.  But  Pickering,  his  Secretary  of  State,  the 
Federal  Judges,  quite  generally,  especially  Justice  Chase, 
and  the  Federal  district  attorneys  and  marshals  were  by 
no  means  inattentive  to  the  enforcement  of  the  sedition 
act.  ...  As  a  result  of  what  may  be  characterized  as  a 
fairly  systematic  effort  to  enforce  the  sedition  law,  pro- 
ceedings were  begun  or  attempted  against  one  or  more 
persons,  in  each  of  the  States  except  New  Hampshire  and 
Rhode  Island  .  .  .  and  in  the  far  South  and  West.  .  .  . 
There  appear  to  have  been  about  24  or  25  persons  arrested. 
At  least  15  and  probably  several  more,  were  indicted. 
Only  10,  or  possibly  11,  cases  came  to  trial.  In  10  the 
accused  were  pronounced  guilty.  The  eleventh  case  may 
have  been  an  acquittal,  but  the  report  of  it  is  entirely 
unconfirmed. 

They  may  be  said  to  fall  into  four  classes.  The  first 
includes  the  proceedings  aimed  at  the  leading  Republican 
newspapers  .  .  .  the  "Aurora'*  (Philadelphia),  the  "Ex- 
aminer" (Richmond),  the  "Argus"  (New  York),  and 
the  "Independent  Chronicle"  (Boston) ....  All  four 
were  attacked  through  their  proprietors,  editors,  or  chief 
writers,  and  that  the  "Aurora,"  the  ablest,  boldest,  and 
most  influential,  was  repeatedly  attacked,  was  probably 
in  a  large  measure  responsible  for  the  belief  among  the 
Republicans  that  a  real  effort  was  being  made  to  silence 
the  Republican  press. 

The  second  class  consists  of  proceedings  aimed  at 
minor  Republican  papers  ...  at  least  four  cases.  .  .  . 
A  third  class  was  of  cases  not  primarily  against  the  press, 
but  against  individuals  of  considerable  national  or  local 
importance.  .  .  .  The  fourth  class  consists  of  cases  against 
insignificant  persons  whose  acts  it  is  hard  to  believe  could 
have  been  of  any  serious  import. 

Frank  Maloy  Anderson,  The  Enforcement  of  the 

Alien  and  Sedition  Laws}* 
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Several  of  these  cases  were  dramatic.  Matthew  Lyon's  was 
perhaps  most  notable.  He  was  a  member  of  Congress  and 
was  called  "Scourge  of  Aristocracy."  He  suffered  both  fine 
and  imprisonment,  and  his  residence  was  sold  by  lottery  to  pay 
the  fine.  He  refused  to  sign  an  appeal  for  his  own  pardon. 
The  popular  attitude  is  shown  in  the  fact  that  Lyon  was 
promptly  re-elected  to  Congress.  When  the  final  reversal  of 
the  movement  came  years  later,  his  fine  was  refunded  by  the 
United  States  (July  4,  1840).  Thomas  Cooper's  fine  was  also 
refunded  (July  29,  1850). 

Anthony  Haswell  and  James  Thompson  Callender,  both 
editors,  were  tried.  Callender's  trial  took  place  before  Judge 
Samuel  Chase  at  Richmond,  Virginia.  The  prejudice  of  this 
Federalist  judge  forced  Callender's  counsel  to  withdraw  from 
the  courtroom,  while  Chase's  charge  to  the  jury  was  a  model 
of  partisan  pleading.  In  Massachusetts,  Thomas  Adams  was 
arraigned  in  the  Federal  Court,  October,  1798,  and  his  son 
Abijah  was  punished  for  libellous  and  seditious  publications. 
This  decision  sanctioned  punishment  for  a  libel  against  an 
oflScer  of  the  government  in  his  official  capacity.^^ 

Frank  Maloy  Anderson  says  of  the  cases: 

Charges  of  unfairness  were  numerous.  They  turned 
chiefly  ufK)n  the  alleged  packing  of  juries,  the  construc- 
tion of  the  law  by  the  courts,  and  the  general  deportment 
of  the  judges  at  the  trials.  It  is  evident  from  some  of 
the  replies  made  to  the  judges'  charges  by  the  grand 
juries  .  .  .  that  they  were  composed  preponderantly,  if 
not  exclusively,  of  Federalists.  ...  In  the  trial  juries, 
some  could  scarcely  be  called  impartial.  .  .  . 

Charges  of  unfair  construction  of  the  law  by  the  courts 
had  to  do  chiefly  with  two  matters:  (i)  the  question  of 
the  constitutionality  of  the  sedition  law;  (2)  the  con- 
struction to  be  placed  upon  the  provision  permitting 
the  truth  of  the  alleged  libel  to  be  offered  as  valid 
defense.  Upon  the  first  .  .  .  although  they  did  not 
altogether  refuse  to  permit  discussion  on  that  point,  the 
reports  of  the  trials  make  it  abundantly  clear  that  their 
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minds  were  made  up  and  that  practically  no  considera- 
tion was  given  to  the  arguments  against  the  constitution- 
ality of  the  law.  The  value  of  the  provision  with  regard 
to  the  truth  depended  upon  the  construction  put  upon 
it  by  the  courts.  By  refusing  to  distinguish  between 
fact  and  opinion  and  by  requiring  that  every  item  in 
every  allegation  should  be  fully  proved  the  courts  would 
deprive  the  provision  of  all  value  as  protection  for  the 
accused. 

"a  wandering  apostle  of  sedition" 

The  greatest  sufferer  under  the  Sedition  Act  was  as  usual 
a  labor  agitator,  described  as  **a  wandering  apostle  of  sedition." 
His  punishment  shows  the  constant  tendency  of  the  courts  to 
apply  such  statutes  with  especial  severity  to  discontented  mem- 
bers of  the  laboring  class.    Anderson  says  here: 

In  October,  1798,  there  was  erected  at  Dedham,  Mass., 
a  liberty  pole  with  the  inspiration — **No  Stamp  Act,  No 
Sedition,  No  Alien  Bills,  No  Land  Tax;  downfall  to  the 
Tyrants  of  America,  peace  and  retirement  to  the  Presi- 
dent, long  live  the  Vice-President  and  the  Minority;  may 
moral  virtue  be  the  basis  of  Civil  government."  Some 
of  the  citizens  arrested  Benjamin  Fairbanks  who  had  taken 
a  hand  in  the  erection  of  the  pole,  which  had  been 
brought  about  by  one  David  Brown  .  .  .  the  "wandering 
apostle  of  sedition".  .  .  . 

In  March,  Brown  was  arrested,  and  a  number  of  manu- 
scripts found  on  him,  which,  with  the  liberty  pole,  be- 
came the  basis  of  the  sedition  charge.  .  .  .  During  the 
two  preceding  years  (by  his  own  statement  at  the  trial 
at  which  he  pleaded  guilty)  he  had  been  engaged  in 
preaching  and  writing  politics.  .  .  .  Judge  Chase  after 
examining  several  witnesses,  "that  the  degree  of  his  guilt 
might  be  ascertained,"  sentenced  him  to  pay  a  fine  of 
$400  and  to  go  to  prison  for  18  months  ...  a  sen- 
tence more  severe  than  that  against  any  other  p>erson 
convicted  under  the  sedition  law.  Brown  actually  re- 
mained in  prison  fully  two  years  (serving  his  fine)  and 
was  altogether  the  most  grievous  sufferer  from  the  law. 
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.  .  .  The  conclusion  is  that  the  exceptional  severity 
against  Brown  was  due  to  a  fear  of  the  possible  effect  of 
his   political    activity. 

Some  of  the  apparently  harmless  platitudes  which  drew 
upon  their  author  so  severe  a  punishment  sound  much  like  the 
sentiments  of  a  modern  soap-boxer: 

They  have  sold  the  lands  by  fraud  and  without  any 
power  derived  from  the  people  to  justify  them  in  their 
conduct.  .  .  .  Here  is  one  thousand  out  of  five  million 
that  receive  all  the  benefit  of  public  property.  .  .  .  In- 
deed all  our  administration  is  as  fast  approaching  to  Lords 
and  Commons  as  possible.  .  .  .  There  always  has  been  an 
actual  struggle  between  the  laboring  part  of  the  com- 
munity and  those  lazy  rascals  that  have  invented  every 
means  that  the  Devil  has  put  into  their  hands  to  destroy 
the  laboring  part  of  the  community.  ...  I  never  knew  a 
government  supported  long  after  the  confidence  of  the 
people  v/as  lost,  for  the  people  are  the  government.  .  .  . 

The  words  of  this  obscure  philosopher  and  prophet  did  not 
have  to  wait  long  for  fulfilment.  The  strong  oppositon  to 
these  laws  which  had  existed  since  their  passage  expressed 
itself  decisively  in  the  defeat  of  the  Federalists  at  the  polls 
in  1800  and  the  election  of  Jefferson  as  President.  The  Fed- 
eralists never  regained  power.  Jeflferson  on  assuming  office  at 
once  pardoned  all  persons  convicted  under  these  laws.^^  He 
states  his  view  in  a  letter  to  Mrs.  Adams,  July  22,  1804: 

But  I  discharge  every  person  under  punishment  or 
prosecution  under  the  Sedition  Law,  because  I  considered, 
and  now  consider,  that  law  to  be  a  nullity  as  absolute 
and  palpable  as  if  Congress  had  ordered  us  to  fall  down 
and  worship  a  golden  image.  It  was  accordingly  done  in 
every  instance,  without  asking  what  the  offenders  had 
done,  or  against  whom  they  had  offended,  but  whether 
the  pains  they  were  suffering  were  inflicted  under  the  pre- 
tended sedition  law. 

Thomas  Jefferson,  Correspondence,  IV.  23. 
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Meanwhile  the  acts  themselves  had  lapsed  by  limitation  in 
spite  of  efforts  at  their  continuance.  The  many  petitions 
praying  for  their  repeal  were  referred  to  a  special  committee 
whose  report  favoring  repeal  was  accepted  without  action, 
52  to  48,  on  February  25,  1799,  when  the  Federalists  by  noise 
and  confusion  prevented  debate.^^  January  23,  1800  a 
second  effort  at  repeal  was  defeated  with  the  help  of  the 
Republicans  themselves,  as  the  repeal  involved  allowing  the 
vicious  doctrine  of  common  law  offenses  against  the  United 
States  to  be  established.  February  21,  1801,  "a  bill  was 
brought  in  by  the  vote  of  the  speaker,  for  continuing  the  law 
in  force.  .  .  .  This  would  seem  to  prove  that  its  friends  had 
been  influenced  by  other  motives  than  a  mere  desire  to  silence 
their  opponents.  .  .  .  This  bill  failed  on  its  third  reading  by 
a  considerable  majority."^^ 

So  ended  our  first  national  drama  around  the  principle  that 
those  who  have  power  have  liberty. 

CAN  A  CITIZEN    LIBEL   HIS   OWN   GOVERNMENT? 

The  constitutionality  of  the  Sedition  Act  was  never  passed 
on  by  the  Supreme  Court.  The  Federalists'  argument  in  its 
favor  was  summed  up  in  the  "Report  of  the  Committee  on 
Petitions  Complaining  of  the  Sedition  Act."  (February  21, 
W99')  This  interprets  the  First  Amendment  as  a  restatement 
of  the  old  Blackstone  dictum  about  the  prohibition  of  censor- 
ships, and  as  merely  declaratory  of  the  Common  Law  to  make 
it  more  generally  known  and  easily  understood.  Liberty  of 
the  press  had  never  meant  the  right  to  the  mischievous  publica- 
tion of  false,  scandalous,  and  malicious  writings  against  the 
government.  It  was  argued  that  while  Congress  was  forbidden 
to  pass  any  law  respecting  an  establishment  of  religion,  it  was 
only  forbidden  to  pass  one  that  actually  abridged  the  freedom 
of  the  press.    Finally  it  was  argued: — 

A  law  to  punish  false,  scandalous,  and  malicious  writ- 
ings against  the  government  with  the  intent  to  stir  up 
sedition  is  a  law  necessary  for  carrying  into  effect  the 
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power  vested  by  the  Constitution  in  the  government  of 
the  United  States  .  .  .  because  the  direct  tendency  of 
such  writings  is  to  obstruct  the  acts  of  the  government, 
by  exciting  opposition  to  them,  to  endanger  its  existence 
by  rendering  it  odious  and  contemptible  in  the  eyes  of 
the  people,  and  to  produce  seditious  combinations  against 
the  laws,  the  power  to  punish  which  has  never  been  ques- 
tioned because  it  would  be  manifestly  absurd  to  punish 
sedition  and  yet  to  be  void  of  the  power  to  prevent  it  by 
punishing  those  acts  which  plainly  and  necessarily  lead 
to  it. 

This  unwritten  right  to  preserve  the  government  is  the  basis 
of  all  such  defences  of  sedition  laws. 

Arguments  against  the  constitutionality  of  the  act  Include 
the  Virginia  Resolutions,  by  Jefferson,  and  the  Kentucky 
Resolutions  by  Madison.  They  declared  Congress  had  no 
power  over  the  press. 

The  people  retain  to  themselves  the  right  of  judging 
how  far  the  licentiousness  of  speech  and  of  the  press  may 
be  abridged  without  lessening  their  useful  freedom,  and 
how  far  those  abuses  which  cannot  be  separated  from  their 
use  should  be  tolerated  rather  than  the  use  be  destroyed. 

.  .  .  The  First  Amendment  guards  in  the  same  sentence 
and  under  the  same  words  the  freedom  of  religion,  of 
speech  and  of  the  press,  insomuch  that  whatever  violates 
either  throws  down  the  sanctuary  which  covers  the  others, 
and  libels,  falsehoods,  and  defamation  equally  with  heresy 
and  false  religion  are  withheld  from  the  cognizance  of 
the  Federal  tribunals.^* 

The  Alien  Act  was  likewise  claimed  to  be  imconstitutlonal 
in  that  it  deprived  a  man  of  liberty  without  due  process  of 
law,  denied  a  jury  trial  to  the  accused  in  a  criminal  case,  and 
transferred  the  judicial  power  from  the  courts  to  the  President, 
contrary  to  the  Constitution.  The  other  States  to  whom  the 
Resolutions  were  submitted  refused  to  act  with  Virginia  and 
Kentucky  to  nullify  the  laws.  The  answer  to  the  Federalists 
is  perhaps  best  stated  thus: 
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To  those  who  ask  if  the  federal  government  be  destitute 
of  every  authority  for  restraining  the  licentiousness  of 
the  press  and  for  shielding  it  against  the  libellous  attacks 
which  may  be  made  upon  those  who  administer  it,  the 
reply  given  was  that  the  Constitution  alone  can  answer 
that  question  .  .  .  that  no  such  power  being  expressly 
given  and  such  power  being  expressly  forbidden  by  a 
declaratory  amendment  .  .  .  the  answer  must  be  that  the 
Federal  government  is  destitute  of  all  such  authority.  .  .  . 
There  is  no  common  law.  .  .  .  And  therefore  that  gov- 
ernment has  no  power  ...  to  assume  the  right  of  pun- 
ishing any  action  because  it  is  punishable  in  England,  or 
may  be  punishable  in  any  or  all  of  the  States. ^^ 

We  may  conclude  that  the  Federalists  in  power  believed  in 
shutting  the  mouths  of  their  opponents,  while  Mr.  Tucker's 
party,  out  of  power,  believed  in  the  utmost  freedom  of  speech 
to  throw  out  the  party  in  power.  Practically,  the  people 
decided  the  issue  at  the  polls  by  voting  the  Federalists  out.^^ 

STATE  SEDITION  LAWS 

The  states  have  also  had  their  sedition  acts.  "We  noted  one 
in  Connecticut  during  the  Revolution.  (Supra,  page  6.) 
New  Jersey  and  other  states  passed  such  laws  during  the  first 
decades  of  the  Union.  Tennessee  in  18 17,  passed  the  follow- 
ing: 

Whoever  shall  be  guilty  of  uttering  seditious  words  or 
speeches,  spreading  abroad  false  news,  writing  or  dis- 
persing scurrilous  libels  against  the  state  or  general  gov- 
ernment, distributing  or  obstructing  any  lawful  officer 
in  executing  his  office,  or  of  instigating  others  to  cabal 
and  meet  together,  to  contrive,  invent,  suggest,  or  incite 
rebelHous  conspiracies,  riots,  or  any  manner  of  unlawful 
feud  or  differences,  thereby  to  stir  the  people  up  mali- 
ciously to  contrive  the  ruin  and  destruction  of  the  peace, 
safety,  and  order  of  the  Government,  or  shall  knowingly 
conceal  such  evil  practices,  shall  be  punished  by  fine  and 
imprisonment  at  the  discretion  of  the  court  and  jury  try- 
ing the  case,  and  may  be  compelled  to  give  good  and 
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sufficient  security  for  his  or  her  good  behavior  during  the 
courts'  pleasure,  and  shall  be  incapable  of  bearing  any 
oflSce  of  honor,  trust,  or  profit  in  the  State  government 
for  the  space  of  three  years.  It  shall  be  the  duty  of  the 
judge  to  give  this  section  in  charge  to  the  grand  jury,  and 
no  prosecutor  shall  be  required  to  an  indictment  under 
this  section. 

Acts  of  1865,  Chapter  15,  section  6663  in 
Thompson's  Shannon's  Code. 

The  history  of  this  is  a  good  example  of  how  liberty  shifts 
with  power,  and  how  sedition  laws  become  the  tools  of 
tyranny.  This  act  was  repealed  in  1859,  probably  to  permit 
the  tmbridled  discussion  of  slavery,  but  it  was  re-enacted  by 
the  carpet-bag  State  government  in  1865,  as  an  instrument  by 
which  they  might  gag  the  people  of  the  State  that  had  first 
passed  it,  and  so  prevent  them  even  from  discussing  the  condi- 
tions of  "Reconstruction"  which  they  were  then  enduring. 

This  discussion  of  the  losses  of  liberty  through  sedition 
prosecutions  should  be  supplemented  by  two  cases  that  enlarged 
American  liberty,  first  by  denial  of  the  possibility  of  treason 
by  words  alone;  second  by  denial  that  there  was  a  commoa 
law  of  the  United  States. 

"no  verbal  treason" 

The  notion  that  criticism  of  the  form  of  government,  with- 
out actual  incitement  to  rebellion,  could  be  a  crime  was 
knocked  in  the  head  for  nearly  a  hundred  years  by  the  judge 
and  jury  in  a  Pennsylvania  case  in  1805.  On  April  23,  1803, 
at  Philadelphia,  Joseph  Dennie  wrote  and  published  this 
criticism  of  democracy: 

A  democracy  is  scarcely  tolerable  at  any  period  of  his- 
tory. Its  omens  are  always  sinister  and  its  power  un- 
propitious.  ...  It  is  on  trial  here,  and  its  issue  will  be 
war,  desolation,  an  anarchy.  No  wise  man  but  discerns 
its  imperfections;  no  good  man  but  shudders  at  its  mys- 
teries; no  honest  m.an  but  proclaims  its  frauds;  and  no 
brave  man  but  draws  his  sword  against  its  force.     The 
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institution  of  a  scheme  of  polity  so  radically  contemptible 
and  vicious  is  a  memorable  example  of  what  the  villainy 
of  some  men  can  devise.  .  .  . 

For  this  and  similar  academic  rhetoric  Dennie  was  indicted 
as  a  "factious  and  seditious  person"  who  was  "maliciously 
doing"  the  following  terrible  things: 

intending  to  bring  into  contempt  and  hatred  the 
independence  of  the  United  States,  the  constitution  of 
this  commonwealth  ...  to  excite  popular  discontent 
and  dissatisfaction  against  the  scheme  of  polity  .  .  . 
upon  trial  in  the  said  United  States  ...  to  condemn 
the  principles  of  the  revolution,  and  revile,  depreciate 
and  scandalize  the  characters  of  the  revolutionary  patriots 
and  statesmen,  to  endanger,  subvert,  and  totally  destroy 
the  republican  constitutions  and  free  governments  of 
the  United  States,  to  involve  the  United  States  in  civil 
war,  desolation,  and  anarchy,  and  to  procure  by  art  and 
force,  a  radical  change  and  alteration  in  the  principles 
and  forms  of  the  said  United  States  and  this  common- 
wealth. .  .  , 

This  list  of  disasters  to  follow  the  above  essay  shows  that 
then,  as  now,  the  states  prosecutors  could  wield  a  wicked 
pen.  Even  the  pinch-beck  rhetoric  is  found  in  our  modern 
indictments.  The  wisdom  of  the  judge  and  jury  are  noi 
always  imitated. 

Charge  of  the  judge:  Thus  it  is  evident  that  legislative 
acts,  or  any  branch  of  the  government,  are  open  to  public 
discussion;  and  every  citizen  may  fully  speak,  write  or 
print  on  any  subject,  but  is  accountable  for  the  abuse 
of  that  privilege.  .  .  It  is  no  infraction  of  the  law  to 
publish  temperate  investigations  of  the  nature  and  form 
of  government.  .  .  .  The  enlightened  advocates  of  repre- 
sentative government  pride  themselves  in  the  reflection 
that  the  more  deeply  their  system  is  examined,  the  more 
fully  will  the  judgments  of  honest  men  be  satisfied  that 
it  is  the  most  conducive  to  the  safety  and  happiness  of 
a  free  people.  .  .  .  It  is  true  it  may  not  be  easy  in  every 
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instance  to  draw  the  exact  distinguishing  line.  To  the 
jury  it  belongs  peculiarly  to  decide  on  the  intent  and 
object  of  the  writing  .  .  .  leaning  to  the  favorable  side 
where  the  criminal  intent  is  not  clearly  and  evidently 
ascertained.  ...  If  the  publication  was  honestly  meant 
to  inform  the  public  mind,  and  warn  them  against  the 
supposed  dangers  in  society,  though  the  subject  may  have 
been  treated  erroneously  .  .  .  the  jury  should  acquit 
the  defendant. 

Verdict:    Not  guilty .^^ 

Respublica  versus  Dennie,  Yeates*  Reports,  IV,  267, 

NO  COMMON  LAW  OF  THE  UNITED  STATES 

The  idea  that  the  United  States  had  any  common  law 
jurisdiction,  especially  over  seditious  libel,  was  finally  killed  by 
the  Supreme  Court,  February  13,  18 12.  The  case  arose  out 
of  an  indictment  for  libel  on  the  President  and  Congress  of 
the  United  States  contained  in  the  Connecticut  Courant, 
May  17,  1806,  which  charged  them  with  having  in  secret  voted 
$2,000,000  as  a  present  for  leave  to  make  treaty  with  Spain. 
The  judges  of  the  Circuit  Court  had  divided.  The  Supreme 
Court  decided  that — 

The  only  question  is  whether  the  court  has  a  common 
law  jurisdiction.  Although  this  question  is  brought  up 
now  for  the  first  time  to  be  settled  by  this  court,  we 
consider  it  as  having  been  settled  long  since  by  public 
opinion  .  .  .  and  the  general  acquiescence  of  legal  men 
shows  the  prevalence  of  opinion  in  favor  of  the  negative 
of  this  proposition. 

United  States  versus  Hudson  and  Goodwin, 
7  Cranch  32. 

STATE  LIBEL  LAWS  AND  FREEDOM  OF  THE  PRESS 

Even  after  the  press  had  been  freed  form  Federal  interfer- 
ence, for  over  a  generation  two  obnoxious  doctrines  of  the 
English  common  law  which  had  survived  even  the  Revolution, 
were  invoked  in  the  states  to  limit  the  liberty  granted  by  the 
constitutional    guarantees.      No   one   has   ever    claimed   that 
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freedom  of  the  press  means  the  right  to  injure  private  persons, 
even  by  telling  the  truth  about  them,  when  this  served  no 
public  good.  At  least  four  states  declare  in  their  constitu- 
tions that  men  have  a  natural  right  to  acquire,  possess,  and 
protect  their  reputations.^^  St.  George  Tucker  admits  such 
restrictions  on  freedom  of  the  press  in  his  admirable  definition: 

Liberty  of  speech  and  discussion  in  all  speculative  mat- 
ters consists  in  the  absolute  and  uncontrollable  right  of 
speaking,  writing,  and  publishing  our  opinions  concerning 
any  subject,  whether  religious,  philosophical,  or  political; 
and  of  inquiring  into  and  examining  the  nature  of  truth 
whether  moral  or  metaphysical;  the  expediency  or  inex- 
pediency of  all  public  measures,  with  the  tendency  and 
probable  effect;  the  conduct  of  public  men,  and  generally 
of  every  subject  without  restraint  except  as  to  the  injury 
of  any  other  individtial  in  his  person,  property,  or  good 
name,     (The  italics  are  added.) 

Libel  laws  are  not  denials  of  a  free  press.  But  two  obsolete 
English  doctrines  concerning  libel  did  a£Fect  the  freedom  of 
the  press.  The  first  was  that  the  truth  cannot  be  offered  as 
a  defense  against  a  charge  of  libel  because  in  criminal  libel 
the  English  law  once  held  that  "the  greater  the  truth,  the 
greater  the  libel.'*  The  second  was  that  the  sole  function  of 
the  jury  was  to  determine  the  facts,  while  the  judge  was  to 
determine  the  law.  If  a  writer  cannot  urge  the  truth  of  his 
words  as  a  justification,  but  must  submit  to  an  interpretation 
of  them  by  a  judge  who  may  be  ignorant  or  partisan,  it  is 
clear  that  the  press  has  a  dubious  freedom.  The  right  of  the 
jury  to  judge  the  law  as  well  as  the  fact  had  presumably  been 
established  by  the  Zenger  case  in  New  York  in  1733;  it  had 
been  won  for  England  in  the  Fox  Libel  Acts,  1792.  (32 
George  III,  c.  60.)  But  in  fact  it  was  several  decades  after 
1800  before  all  the  states  had  liberalized  these  obsolete  rules 
by  new  ideas  of  the  sphere  of  free  comment,  and  in  many 
of  their  constitutions  added  positive  provisions  abrogating 
them. 
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The  most  important  factor  in  this  advance  was  the  defini- 
tion of  freedom  of  the  press  by  Alexander  Hamilton  in  his 
brilliant  Brief  in  CrosweWs  Case  before  the  Supreme 
Court  of  New  York  in  1804.  Croswell,  a  Federalist  printer, 
was  indicted  for  scandalizing,  traducing,  and  vilifying  the 
President,  Thomas  Jefferson,  and  for  alienating  from  him  the 
obedience,  fidelity  and  allegiance  of  the  citizens  of  New  York 
by  printing  this  malicious  libel  in  The  Wasp — 

that  Jefferson  paid  Callender  for  calling  "Washington  a 
traitor,  a  robber,  and  a  perjurer;  for  calHng  Adams  a 
hoary-headed  incendiary,  and  for  most  grossly  slandering 
the  private  characters  of  men  whom  he  well  knew  to  be 
virtuous. 

You  will  note  that  the  RepubKcans  (in  power  now)  are 
here  prosecuting  a  Federalist  editor  exactly  as  their  own  Re- 
publican editors  had  been  prosecuted  under  the  Sedition  Act. 
The  only  difference  is  that  this  is  a  State  prosecution,  and 
that  the  power  has  shifted.  During  the  trial,  Hamilton  laid 
down  these  rules: 

I.  The  liberty  of  the  press  consists  in  the  right  to  pub- 
lish with  impunity  truth,  with  good  motives,  for 
justifiable  ends,  though  reflecting  on  government, 
magistracy,  or  individuals. 
11.  That  the  allowance  of  this  right  is  essential  to  the 
preservation  of  free  government — the  disallowance 
of  it  fatal. 

III.  That  its  abuse  Is  to  be  guarded  against  by  subjecting 
the  exercise  of  it  to  the  animadversion  and  control  of 
tribunals  of  justice;  but  that  this  control  cannot 
safely  be  entrusted  to  a  permanent  body  of  magis- 
tracy and  requires  the  effectual  co-operation  of  a 
court  and  jury. 

IV.  That  to  confine  the  jury  to  the  mere  question  of 
the  publication  and  the  application  of  the  terms, 
without  the  right  of  inquiry  into  the  intent  or  tend- 
ency, referring  to  the  court  the  exclusive  right  of 
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pronouncing  upon  the  construction,  tendency  and 
intent  of  the  alleged  libel  is  calculated  to  render 
nugatory  the  functions  of  the  jury;  enabling  the 
court  to  make  a  libel  of  any  writing  whatsoever,  the 
most  innocent  or  commendable.  .  .  . 

Alexander  Hamilton,  Worksy  VII,  333  to  373. 

Hamilton's  views  of  both  doctrines  were  not  admitted  by 
the  court,  which  divided  two  to  two,  but  created  such  a 
favorable  opinion  that  a  declaratory  bill  as  to  the  law  of  libel 
was  introduced  into  the  Assembly  by  a  Federalist  member,  and 
at  the  next  session  enacted,  only  to  be  defeated  by  the  Council 
of  Revision  composed  of  the  judges  and  the  Chancellor.  The 
next  year,  the  bill  became  law.  And  such,  with  limitations, 
is  now  the  law  generally  throughout  the  United  States,  either 
by   constitutional   provision,   legislation,   or   court   decision.^* 

"We  cannot  trace  the  details  of  the  long  struggle  to  give 
this  meaning  to  the  guarantees  of  free  speech  and  press.  In 
Massachusetts  for  example,  in  1805,  the  House  of  Representa- 
tives made  a  report  guaranteeing  the  guarantee, — that  is  assert- 
ing the  new  liberal  doctrines.  Yet  in  1807  the  court  held  in 
Commonwealth  v.  Clapp  (4  Massachtisetts  Reports  163)  that 
the  constitutions  merely  gave  the  people  the  common  law 
rules  under  which  the  truth  was  no  defense.  The  popular 
demand  was  hearkened  to  by  the  Assembly  in  a  declaratory 
resolution  in  1820,  but  in  1825  the  court  in  Commonwealth 
v  Blanding  (3  Vickwick  304)  again  denied  the  Hamiltonian 
dicta,  upheld  the  common  law,  and  reasserted  Blackstone.  In 
1826,  finally,  the  Uberal  doctrine  was  made  law  in  Massa- 
chusetts.^^ 

The  enlarging  conception  of  freedom  of  the  press  as  a  neces- 
sity to  democracy  is  shown  in  the  attitude  of  the  Massachusetts 
judges  towards  privileged  comment.  In  the  Clapp  case  it 
was  charged  that  it  was  not  libellous  to  comment  on  candi- 
dates for  office,  with  the  honest  intention  of  informing  the 
people,  and  implied  that  a  present  incumbent  might  be  re- 
garded as  a  potential  candidate  for  re-election,  and  so  criti- 
cized.   In  the  Blanding  case,  the  judge  declared  that  the  truth 
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could  be  urged  as  a  defence  only  for  public  men,  and  must 
be  told  in  a  decent  manner  properly  to  influence  the  electors' 
choice. 

PROSECUTIONS  FOR  BLASPHEMY 

Freedom  of  speech  and  of  the  press  was  also  restricted  by 
blasphemy  prosecutions,  based  either  upon  the  common  law  or 
upon  old  Colonial  statutes  which  had  been  preserved  by  the 
American  states.  Many  such  statutes,  some  of  great  severity, 
had  been  passed  by  the  theological-minded  Puritan.  Such 
prosecutions  occurred  in  several  States  even  as  late  as  1838. 
The  constitutions  had  guaranteed  reUgious  liberty,  and  the 
courts  had  decided  that  "at  the  Revolution,  the  Episcopal 
chiu"ch  no  longer  retained  its  character  as  an  exclusive  religious 
establishment."  ^^  But  the  fact  remains  that  Christianity 
was  the  national  religion,  and  it  is  held  to  be  the  religious  basis 
of  the  nation  in  the  following  case  under  the  common  law, 
tried  before  Chancellor  Kent  of  New  York  in  181 1. 

Indictment:  .  .  .  Ruggles  was  indicted  for  wickedly, 
maliciously,  and  blasphemously  uttering  and  with  a  loud 
voice  publishing  in  the  presence  of  divers  Christian  {>eople, 
of  and  concerning  the  Christian  religion  and  of  and 
concerning  Jesus  Christ  the  false  .  .  .  and  blasphemous 
words:  "Jesus  Christ  was  a  bastard  and  his  mother  must 
be  a  whore." 

The  defendant  was  found  guilty  by  the  Court  of  Common 
Pleas  and  sentenced  to  imprisonment  for  three  months  and  to 
pay  a  fine  of  $500.  The  opinion  of  Chancellor  Kent  on  the 
appeal  to  the  higher  court  follows: 

The  reviling  is  still  an  offense  because  it  tends  to  cor- 
rupt the  morals  of  the  people,  and  to  destroy  good  order. 
Such  offenses  have  always  been  considered  independent  of 
any  religious  establishment  or  the  rights  of  the  church. 
They  are  treated  as  affecting  the  essential  interests  of  civil 
society.  .  .  .  There  is  nothing  in  our  manners  or  institu- 
tions which  has  prevented  the  application  or  necessity  of 
this  part  of  the  common  law.  .  .  .  The  people  of  this 
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State,  in  common  with  the  people  of  this  country,  pro- 
fess the  general  doctrines  of  Christianity  .  .  .  and  to 
scandalize  the  author  of  these  doctrines  is  not  only  in  a 
religious  point  of  view,  extremely  impious,  but  even  in 
respect  of  the  obligations  due  to  society,  in  gross  violation 
of  decency  and  good  order.  .  .  . 

The  free,  equal,  and  undisturbed  enjoyment  of  religious 
opinion,  whatever  it  may  be,  and  free  and  decent  discus- 
sion on  any  religious  subject,  is  granted  and  secured; 
but  to  revile  with  malicious  and  blasphemous  contempt 
...  is  an  abuse  of  that  right.  Nor  are  we  bound  by  any 
expressions  in  the  constitution  .  .  .  either  not  to  punish 
at  all,  or  to  punish  indiscriminately  the  like  attacks  upon 
the  religion  of  Mahomet  or  the  grand  Lama;  and  for  this 
plain  reason,  that  the  case  assumes  that  we  are  a  Chris- 
tian people,  and  the  morality  of  the  country  based  upon 
Christianity,  and  not  upon  the  doctrines  or  worship  of 
these  impostors.  .  .  .  Though  the  constitution  has  disre- 
garded religious  establishments,  it  does  not  forbid  judicial 
cognizance  of  those  offences  against  religion  and  morality, 
which  have  no  reference  to  any  such  establishment.  .  ,  . 
This  constitutional  declaration,  noble  and  magnanimous 
as  it  is,  never  meant  to  withdraw  religion  in  general  and 
with  it  the  best  sanctions  of  moral  and  social  obligations 
from  all  consideration  and  notice  of  the  law.  .  .  .  The 
proviso  guards  the  article  from  such  dangerous  latitude 
of  construction  when  it  decrees  **that  the  liberty  of  con- 
science hereby  granted  shall  not  be  construed  as  to  excuse 
acts  of  licentiousness,  or  to  justify  practices  inconsistent 
with  the  peace  and  safety  of  the  State."  It  was  all  that 
reasonable  minds  could  require.  .  .  . 

The  court  are  accordingly  of  the  opinion  that  the 
judgment  below  must  be  affirmed. 

People  versus  Ruggles,  JoJmson's  Cases,  VIII,  289. 

There  are  few  more  humorous  decisions  in  our  not  unhumorv 
ous  jurisprudence  than  Chancellor  Kent's  edict  removing  the 
Grand  Lama  from  the  protection  of  the  constitutional  guar- 
antees. Religious  liberty  plainly  meant  Christian  religious 
liberty. 
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In  the  course  of  an  argument  on  a  religious  question  as  a. 
member  of  a  debating  association  which  met  for  discussion 
and  mutual  information,  one  Updegraph  of  Pennsylvania 
uttered  the  following  (December  12,  1821); 

That  the  holy  Scriptures  were  a  mere  fable;  that  they 
were  a  contradiction  and  that,  although  they  contained 
a  great  number  of  good  things,  yet  they  contained  a 
great  many  lies. 

He  was  indicted  under  a  statute  of  1700  entitled  "An  Act 
to  prevent  the  grievous  sins  of  cursing  and  swearing/*  Its 
provision  was: 

Whosoever  shall  wilfully,  premeditately  and  despite- 
fuUy,  blaspheme  and  speak  loosely  and  profanely  of 
Almighty  God,  Christ  Jesus,  the  Holy  Spirit,  or  the 
Scripture  of  Truth,  and  is  legally  convicted  thereof,  shall 
forfeit  and  pay  the  sum  of  ten  pounds. 

Updegraph  was  found  guilty  and  sentenced  to  pay  five 
shillings  fine  and  costs;  but  on  appeal  the  judgment  was  re- 
versed on  the  technical  ground  of  insufficient  indictment.  The 
court,  however,  upheld  the  blasphemy  charge,  basing  its 
opinion  on  a  statute  of  1662,  declaring  that: 

Christianity — general  Christianity — is  and  always  has 
been  a  part  of  the  common  law  of  Pennsylvania;  not 
Christianity  founded  on  particular  tenets,  nor  an  estab- 
lished church  with  titles  and  spiritual  courts,  but  Chris- 
tianity with  liberty  of  conscience  to  all  men.^^ 

THE  LAST  IMPRISONMENT  FOR  BLASPHEMY 1  83  8 

The  most  famous  of  the  trials  for  blasphemy  was  that  of 
the  Reverend  Abner  Kneeland,  who  was  convicted  and  sent 
to  a  Boston  jail  in  1838 — the  last  of  the  blasphemers.  Knee- 
land  had  been  a  minister,  was  a  social  radical,  interested  in 
many  reform  movements,  and  was  a  prolific  writer  as  well  as 
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publisher.  The  indictments  were  founded  on  three  articles 
in  the  free-thought  magazine,  The  Investigatory  of  December 
20,  1833,  of  which  Kneeland  was  editor.  The  conviction, 
according  to  Kneeland,  rested  wholly  upon  the  following 
sentence: 

Universalists  believe  in  a  god  which  I  do  not;  but  be- 
lieve that  their  god,  with  all  his  moral  attributes  (aside 
from  nature  itself)  is  nothing  more  than  a  chimera  of 
their  own  imagination. 

The  indictment  was  for  blasphemous  libel  under  a  law  of 
Massachusetts  passed  July  3,  1782: 

Be  it  enacted,  .  .  .  That  if  any  person  shall  wilfully 
blaspheme  the  holy  name  of  God,  by  denying,  cursing,  or 
contumeliously  reproaching  God,  his  creation,  govern- 
ment, or  final  judging  of  the  world,  or  by  cursing  or 
reproaching  Jesus  Christ  or  the  Holy  Ghost,  or  by 
cursing  .  .  .  the  holy  word  of  God  .  .  .  the  Old  and 
the  New  Testaments,  or  exposing  any  part  of  them  to 
contempt  or  ridicule  .  .  .  every  person  so  offending  shall 
be  punished  by  imprisonment  not  exceeding  twelve 
months,  by  sitting  in  the  pillory,  by  whipping,  or  sitting 
on  the  gallows  with  a  rope  about  the  neck,  or  to  binding 
to  good  behaviour  at  the  discretion  of  the  Supreme  Judi- 
cial Court  before  whom  the  conviction  may  be,  accord- 
ing to  the  aggravation  of  the  offence. 

After  many  delays,  retrials,  appeals,  and  much  public  dis- 
cussion, Kneeland  was  finally  sentenced  to  sixty  days  in  the 
common  jail  of  the  county  of  Suffolk.  Meanwhile  Kjieeland 
republished  his  blasphemous  articles,  others  publicly  posted  the 
blasphemous  phrase,  and  still  others  published  similar  blas- 
phemies in  defiance  of  Justice  Shaw's  decision. ^^ 

The  only  preceding  prosecution  under  this  Massachusetts 
law  was  the  indictment  of  a  man  named  Avery  in  1795  who 
was  sentenced  to  be  set  on  the  gallows  one  hour  and  to  be 
whipped  twenty  stripes.^* 
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STATE  PROTECTION   OF  MORALS 

The  same  shift  of  the  common  law  doctrine  from  the 
danger  to  reHgion  to  the  danger  to  moraUty,  and  so  to  law 
and  order,  took  place  with  respect  to  prosecutions  for  obscene 
publications.  This  was  the  entering  wedge  for  the  govern- 
mental control  of  public  morals,  afterwards  the  basis  for 
the  post-office  department's  censorship  of  the  press.  It  illus- 
trates the  slow  extension  of  state  control  to  preserve  the  com- 
mon standard  of  morals  from  innovations.  The  assumption 
of  a  common  law  crime  to  replace  the  old  ecclesiastical  crime 
is  shown  in  the  following  case  where  the  State  of  Pennsyl- 
vania in  December,  1815,  prosecuted  one  Sharpless  for  exhibit- 
ing lewd  pictures  in  private  to  young  men: 

Opinion  of  Tilghman,  C.  J.: — In  England  there  are 
some  acts  of  immorality,  such  as  adultery,  of  which  the 
ecclesiastical  courts  have  taken  cognizance  from  very 
ancient  times,  and  in  such  cases,  although  they  tended 
to  corrupt  the  public  morals,  the  temporal  courts  have 
not  assumed  jurisdiction.  .  .  .  Although  there  was  no 
ground  for  this  distinction  in  a  country  like  ours,  where 
there  was  no  ecclesiastical  jurisdiction,  yet  the  common 
law  principle  was  supposed  to  be  in  force,  and  to  get  rid 
of  it  punishments  were  inflicted  by  the  assembly.  There 
is  no  act  punishing  the  offense  charged  against  the  de- 
fendants, and  therefore  the  case  must  be  decided  on  the 
principles  of  the  common  law. 

That  actions  of  public  indecency  were  always  indictable 
as  tending  to  corrupt  the  public  morals,  I  can  have  no 
doubt.  .  .  .  The  law  was  in  Curl's  Case  (King  v.  Curl, 
/  George  II,  2  Stat.  788)  established  upon  true  principles. 
"What  tended  to  corrupt  society  was  held  to  be  a  breach 
of  the  peace  and  punishable  by  indictment.  The  courts 
are  the  guardians  of  the  public  morals  and  therefore  have 
jurisdiction  in  such  cases.  Hence  it  follows  that  an 
ofifense  may  be  punishable,  if  in  its  nature  and  by  its 
example  it  tends  to  the  corruption  of  morals,  although 
it  be  not  committed  in  public.  .  .  . 

Yeats,  J.  concurring:  Where  the  offense  charged  .  .  • 
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does  or  may  atfect  every  member  of  the  community,  it 
is  punishable  at  common  law.  The  destruction  of  moral- 
ity renders  the  power  of  the  government  invalid,  for 
government  is  no  more  than  public  order.  ...  In  such 
instances  courts  of  justice  are,  or  ought  to  be,  the  school 
of  morals.  .  .  .^^ 

Commonwealth  versus  Sharpless,  2  Seargeant  and 
Kawle  91. 

These  cases  make  it  clear  that  the  Christian  religion  was 
generally  regarded  as  the  religion  of  the  separate  States,  re- 
gardless of  how  the  First  Amendment  limited  the  power  of 
Congress.  Kent  identifies  the  Christian  religion  with  civil 
society,  calling  all  others  "impostors,"  and  all  of  these  judges 
assumed  that  social  morals  were  foundsd  in  the  Christian 
creed.  The  Pennsylvania  judge  frankly  declared  that  Chris- 
tianity had  always  been  a  part  of  the  law  of  his  State.  They 
interpreted  the  religious  guarantee  as  meaning  only  a  pro- 
tection against  any  established  state  church  of  a  special 
Christian  creed,  and  as  guaranteeing  liberty  of  conscience  to 
all  the  varieties  of  Christian,  which  the  Pennsylvania  court 
oddly  described  as  "Christianity  with  liberty  of  conscience  to 
all  men."  There  was  to  be  no  freedom  of  act  or  word  that 
might  undermine  general  Christianity  or  the  morals  founded 
on  it.  Here  is  the  beginning  of  that  censorship  of  opinion  in 
the  United  States  based  upon  "morals,"  "decency"  or  "good 
order,"  that  is,  the  morals  of  those  in  power! 

This  ends  the  first  interpretations  of  freedom  of  speech 
and  of  the  press.  This  summary  of  Schofield  gives  the  net 
results: 

Reading  the  original  declarations  of  liberty  of  the 
press  ...  in  the  light  of  the  then  history  and  without 
reference  to  judicial  opinions,  evidently  they  obliterated 
the  English  common  law  test  of  supposed  bad  tendency  to 
determine  the  seditious  or  blasphemous  character  of  a  pub- 
lication, and  hence  obliterated  the  English  common  law 
crimes  of  sedition  and  blasphemy;  shifted  the  law  of 
immoral  and  obscene  publications   from   the  region  of 
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libel  to  the  region  of  public  nuisance;  and  left  standing 
only  the  law  of  defamatory  publications,  materially 
modifying  that,  separating  publications  as  they  do  into 
those  on  matters  of  public  concern  and  those  ...  of 
private  concern,  and  applying  only  to  the  former,  and 
truth  being  the  dividing  line  between  lawful  and  unlaw- 
ful publications.  .   .   . 

As  guardians  and  expounders  of  the  declarations,  the 
courts  are  a  failure  to  date.  (19 12.)  They  cannot  be 
a  success  until  judges  get  rid  of  the  notion  that  the 
declarations  are  only  declaratory  of  the  anti-Republican 
English  common  law  of  the  days  of  Blackstone,  Lord 
Mansfield,  and  Lord  Kenyon.^^ 

THE  WRIT  OF  HABEAS  CORPUS 

The  problem  of  the  suspension  of  the  privilege  of  the  writ 
of  habeas  corpus  in  a  war  emergency  arose  twice  in  this 
period.  The  first  occasion  was  the  attempted  insurrection  by 
Aaron  Burr  when  President  Jefiferson  recommended  to  Congress 
that  the  privilege  be  suspended  for  three  months.  The  meas- 
ure was  passed  by  the  Senate,  but  failed  in  the  House,  113 
to  16,  January  24,  1807,  current  events  having  changed  to 
make  it  inexpedient.  Here  is  a  very  clear  recognition  of  the 
right  of  the  legislature,  not  the  executive,  to  suspend  the 
privilege  of  the  writ.^^ 

GENERAL   JACKSON  DEPORTS   A  JUDGE 

The  war  of  18 12  offers  evidence  that  war  suspends  civil 
liberty.  The  first  great  conflict  between  the  military  and 
the  civil  courts  as  to  the  writ  of  habeas  corpus  took  place 
at  New  Orleans  when  General  Jackson  not  only  refused  to 
honor  the  writ  but  deported  the  judge  who  issued  it,  and  estab- 
lished a  military  censorship  of  the  press  with  deportation  of 
friendly  aliens. 

In  December,  18 14,  the  news  of  the  destruction  of  the  gun- 
boats on  Lake  Borgne  by  the  British,  leaving  New  Orleans 
oj>en  to  the  enemy,  led  to  a  proclamation  of  martial  law. 
The  necessity  for  this  measure  seems  to  have  been  admitted  by 


FIRST    INTERPRETATIONS  45 

every  one.  On  February  19,  181 5,  Edward  Livingstone,  who 
had  been  detained  on  the  British  fleet,  returned  with  a  news- 
paper story  received  by  their  admiral,  stating  that  peace  had 
been  declared, — as  in  fact  it  had  been.  Two  days  later  The 
Louisiana  Gazette  printed  an  article  beginning: — "A  flag 
has  just  arrived  from  Admiral  Cochrane  to  General  Jackson 
officially  announcing  the  conclusion  of  peace,  et  cetera.'* 
Jackson  at  once  sent  a  written  order  for  the  insertion  of  the 
following  contradiction  in  the  next  issue: 

Sir:  The  Commanding  General  having  seen  a  publica- 
tion issued  from  your  press  to-day,  stating  that  *a  flag  has 
arrived'  requires  that  you  will  hasten  to  remove  any 
improper  impression  which  so  unauthorized  and  incorrect 
a  statement  may  have  made.  .  .  .  Henceforward,  it  is 
expected  that  no  publication  of  the  nature  of  that  herein 
alluded  to  and  censured  will  appear  in  any  paper  of  the 
city,  unless  the  editor  shall  have  previously  ascertained 
its  correctness,  and  gained  permission  for  its  insertion 
from  the  proper  source. 

This  letter,  which  many  would  declare  is  a  righteous  exer- 
cise of  military  censorship  in  the  face  of  the  enemy,  was  "a 
very  famous  document  in  its  day,  long  stigmatized  as  an 
audacious  attempt  to  *muzzle'  the  press.'*  The  guilty  editor 
replied  in  print  thus: — 

.  .  .  but  as  we  have  been  officially  informed  that  New 
Orleans  is  a  camp,  our  readers  will  not  expect  us  to  take 
the  liberty  of  expressing  our  opinion  as  we  might  in  a 
free  city.  We  cannot  submit  to  having  a  censor  ...  in 
our  office  and  as  we  are  ordered  not  to  publish  any  re- 
marks without  authority,  we  shall  submit  to  be  silent 
until  we  can  speak  with  safety — except  making  our  paper 
a  sheet  of  shreds  and  patches — a  mere  advertiser  for  our 
mercantile  friends. 

To  escape  the  domination  of  the  General  some  of  the  French 
troops  claimed  the  protection  of  the  French  consul.  Jackson 
met  this  by  ordering  the  consul  and  all  Frenchmen  who  were 


46        CIVIL   LIBERTY   IN    THE   U.    S. 

not  citizens  of  the  United  States  to  leave  New  Orleans  within 
three  days,  and  not  to  return  to  within  120  miles  of  the  city 
until  official  news  of  the  peace  was  published.  An  indignant 
protest  in  French  by  "A  Citizen  of  Louisiana  of  French 
Origin'*  was  printed  in  The  Louisiana  Courier,  It  read  in 
part — • 

Is  it  possible  that  the  Constitution  and  the  laws  of  our 
country  have  left  it  in  the  power  of  the  several  com- 
manders of  military  districts  to  dissolve  all  at  once  the 
ties  which  united  America  to  the  nations  of  Europe? 
.  .  .  The  President  alone  has,  by  law,  the  right  to  adopt 
against  alien  enemies  such  measures  as  the  state  of  war 
may  render  necessary;  and  for  that  purpose  he  must  issue 
a  proclamation.  But  this  is  a  power  he  cannot  delegate. 
.  ,  .  We  do  not  know  any  law  authorizing  General  Jack- 
son to  apply  to  alien  friends  a  measure  which  the  Presi- 
dent himself  has  only  the  right  to  adopt  against  alien 
enemies.  ...  It  is  high  time  the  laws  should  resume  their 
empire;  that  the  citizens  of  the  United  States  should  re- 
turn to  the  full  enjoyment  of  their  rights  ,  .  .  the  citizen 
accused  of  any  crime  should  be  rendered  to  their  natural 
judges,  and  cease  to  be  brought  before  special  or  military 
tribunals,  a  kind  of  institution  held  in  abhorrence,  even 
in  absolute  governments.  .  .  , 

Jackson  sent  an  order  demanding  the  name  of  the  author, 
who  was  M.  Louaillier,  a  member  of  the  Legislature.  He  was 
arrested  by  a  file  of  soldiers  and  imprisoned  March  5.  His 
lawyer  at  once  appealed  to  Judge  Dominick  A.  Hall  and  a  writ 
of  habeas  corpus  was  issued.  Jackson  was  informed  that  the 
writ  was  returnable  on  March  6,  at  11  o'clock  A.  M.  Jackson's 
retort  was  this  order  to  Colonel  Arbuckle: 

New  Orleans,  March  5  th,  181 5 
Seven  O'clock,  P.  M. 
Headquarters,  Seventh  Military  District — 

Having  received  proof  that  Dominick  A.  Hall  has  been 
aiding  and  abetting  and  exciting  mutiny  within  my 
camp,  you  will  forthwith  order  a  detachment  to  arrest 
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and  confine  him,  and  report  to  me  as  soon  as  arrested. 
You  will  be  vigilant;  the  agents  of  our  enemy  are  more 
numerous  than  was  expected.  .  .  . 

Andrew  Jackson,  Major  General  Commanding. 

General  Jackson  himself  took  and  kept  the  writ,  giving 
the  court's  officer  a  certified  copy.  Louaillier  was  tried  before 
a  court-martial  on  the  following  charges,  all  based  on  the 
above  article:  exciting  to  mutiny;  general  misconduct;  being 
a  spy;  illegal  and  improper  conduct;  disobedience  to  orders; 
writing  a  wilful  and  corrupt  libel  against  the  General;  un- 
soldierly  conduct;  violation  of  a  general  order.  On  March 
1 1  Jackson  sent  Judge  Hall  out  of  the  city  and  set  him  at 
liberty,  not  to  return  until  peace  was  regularly  proclaimed. 
Peace  was  proclaimed  two  days  later,  when  Hall  returned  and 
Louaillier  was  released.  On  March  22  in  the  United  States 
District  court  it  was  ordered  that — 

the  said  Major  General  Jackson  show  cause  on  the  24th 
instant  why  an  attachment  should  not  be  issued  against 
him  for  contempt  of  court  in  having  disrespectfully 
wrested  from  the  clerk  aforesaid  an  original  order  of  the 
honorable  judge  of  this  court.  .  .  .'* 

On  March  24  the  court  refused  to  receive  a  paper  from 
Jackson's  representative,  and  ordered  the  General  to  appear 
March  31,  which  he  did.  Such  a  tumult  arose  that  the  judge 
directed  the  marshal  to  adjourn  court,  whereupon  Jackson 
interfered  and  declared  that  he  would  protect  the  exercise  of 
justice.  The  General  refused  to  answer  questions  other  than 
in  the  paper  he  had  submitted,  and  the  court  sentenced  him  to 
pay  $1000  fine. 

The  Acting  Secretary  of  "War  wrote,  April  12,  1815: 

From  these  representations  it  would  appear  that  the 
judicial  power  of  the  United  States  has  been  resisted, 
the  liberty  of  the  press  has  been  suspended,  and  the  consul 
and  subjects  of  a  friendly  government  have  been  exposed 
to  great  inconvenience  by  the  exercise  of  military  force 
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and  command.  .  ,  .  The  President  is  persuaded  that 
there  will  be  no  dispositon  in  any  part  of  the  nation  to 
review  with  severity  the  efforts  of  a  commander  acting  in 
a  crisis  of  unparalleled  difficulty  under  the  impulse  of  the 
purest  patriotism. 

There  was  not  indeed  any  such  dispositon  in  spite  of  this 
frank  admission  that  war  had  played  hob  with  the  Constitu- 
tion. The  people  approved  and  later  elected  Jackson  Presi- 
dent. His  fine  with  interest  to  the  total  of  $2,700,  was 
refunded  by  Congress  in   1844.^® 


CHAPTER  II 

THE  RIGHTS  OF  THE  PEOPLE 
(1830-1860) 

By  1830  the  first  Interpretations  of  civil  liberty  had  been 
made.  These  involved:  (i)  the  rejection  of  the  English 
traditions  and  laws  found  unsuitable  to  the  new  form  of 
government  or  the  spirit  of  the  people;  (2)  the  definition  of 
the  powers  of  the  United  States  respecting  the  liberties  of  the 
citizens  of  the  separate  states;  (3)  and  the  new  ideas  conse- 
quent upon  the  transfer  of  sovereign  power  from  a  hereditary 
monarch  to  the  people  acting  through  a  majority.  For  the 
first,  the  divorce  from  England  had  been  declared  final.  For 
the  second,  the  principle  was  laid  down  that  the  central  gov- 
ernment had  nothing  to  do  with  protecting  the  liberties  of 
the  citizens  of  states.  The  third — the  new  ideas  of  democratic 
control — now  engages  us. 

For  forty  years  the  "founding  Fathers'*  had  guided  the 
nation.  They  had  formed  a  sort  of  aristocratic  succession  to 
bridge  the  gap  between  monarchy  and  democracy.  Now 
they  were  gone.  The  people  were  left  alone  with  their  govern- 
ment. The  power  had  descended  upon  them,  and  through 
their  new  self-created  leaders,  Andrew  Jackson  first,  they 
heard  proclaimed  the  divine  right  of  the  people.  They  were 
easily  flattered  into  a  conviction  of  their  wisdom,  their  power, 
and  their  final  right  to  settle  with  the  minority.  Civil  liberty 
became  a  question  of  resisting  this  new  power,  expressed  either 
by  law  or  by  mobs. 

The  people  had  won  important  enlargements  of  political 
and  economic  rights:  a  greatly  extended  suffrage,  generally 
without  property  or  religious  tests;  equality  of  representation; 
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freedom  for  the  bond-servant,  redemptioner,  and  apprentice. 
The  workers  (among  whom  we  find  always  least  liberty) 
were  securing  some  of  the  essential  social  liberties  through  their 
greater  political  power.  Imprisonment  for  debt  was  slowly 
abolished;  and  such  imprisonment  had  doubtless  been  a  useful 
device  for  easily  disposing  of  stray  agitators  against  economic 
evils.  Labor  had  made  a  gesture  at  political  action  and  was 
winning  a  qualified  right  to  organize  simple  unions.  Systems 
of  popular  education  were  being  demanded,  and  sometimes 
established.  Yet  the  lack  of  any  demand  by  the  workers  for 
civil  liberty  was  not  because  the  mechanic  had  any  freedom, 
but  because  they  had  so  little  of  it  they  did  not  recognize  its 
violation  just  as  they  say,  in  the  Far  North,  there  is  not 
sunshine  enough  to  make  an  icicle. 

One  section  of  the  workers  had  no  civil  nor  any  other 
liberty.  The  Negro  through  this  period  can  be  dismissed 
thus:  **In  the  eyes  of  the  law  a  chattel  .  .  .  not  a  civil  right 
of  any  kind  was  his."^  The  importation  of  slaves  had  ended 
according  to  Constitutional  provision  after  1808.  But  even 
in  the  "free  States**  the  freedom  granted  Negroes  was  so  re- 
stricted as  to  be  beneath  being  called  civil  liberty. 

But  on  the  whole  the  people  were  not  so  concerned  with 
civil  liberty  as  the  Revolutionary  generation  had  been.  For 
the  canonization  of  the  populace  brought  the  "popular  mob.** 
The  people  were  the  government  (everybody  told  them  so)  — 
why  worry  about  constitutional  guarantees?  The  constitu- 
tions were  theirs,  too.  If  democracy  means  the  rule  of  the 
majority,  well,  here  is  a  majority  now.  Why  wait  for  the 
tardy  approval  of  the  law?  And  so  they  rushed  off  to  enforce 
by  violence  their  economic  necessities  or  instinctive  prejudices. 
The  dangers  to  civil  liberty  now  were  not  from  the  dead  hand 
of  English  kings,  but  from  the  living  hands  of  the  mob.  The 
sophistry  of  the  Federalists,  that  the  Constitution  needed  no 
Bill  of  Rights  to  protect  the  people  from  themselves,  was 
immediately  disproved.  The  minority  now  needed  that  Bill 
more  than  anybody  ever  had  needed  it. 
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From  1828  to  1855,  and  especially  from  1833  to  1843, 
came  a  veritable  mob  era.  The  masses,  charmed  by  this  idea 
of  the  rule  of  the  people,  were  convinced  that  it  made  small 
difference  whether  you  downed  the  minority  by  ballots  or  by 
brick-bats,  which  they  understood  better.  This  form  of 
tyranny  by  majority  had  not  been  anticipated  by  the  states- 
men who  expected  the  colder  process  of  voting  down  the 
minority  to  prevail  over  the  warmer  sport  of  killing  them. 

Social  conditions  helped  establish  these  notions.  Urban 
centralization  had  begun.  Immigration,  encouraged  to  bring 
in  cheap  labor,  first  the  Irish  and  later  the  Chinese,  aroused 
economic,  racial  and  religious  prejudices.  There  was  an 
ardent  "nativism,**  by  citizens  who  had  themselves  but  yester- 
day come  from  foreign  shores.  There  was  an  almost  inex- 
pUcable  dread  of  secret  politcal  or  religious  organizations, 
expressed  in  crusades  against  the  Masons,  Catholics,  and  Mor- 
mons. Beneath  all,  the  growing  machine  industry  was  produc- 
ing a  proletariat.  Wage-labor  was  slowly  reaching  economic 
self-consciousness,  later  to  align  itself  against  the  wageless 
institution  of  Negro  slavery.  In  a  few  places,  direct  action  by 
the  people  approximated  a  rough  sort  of  government,  as  in  the 
Vigilantes  and  other  extemporized  "law  and  order"  bodies  of 
the  frontier.  They  did  some  necessary  natural  policing  before 
courts  or  State  arrived.  The  question  of  whether  "liberty" 
exists  under  such  conditions,  is  so  academic  that  it  is  not 
entered  upon,  and  all  cases  in  this  category  have  been  omitted.^ 

The  early  governing  autocrats  had  tried  to  limit  liberty  by 
stifling  interpretations  of  the  Constitutions  or  by  appeals  to 
English  precedents.  The  people  simply  appealed  to  force. 
To  the  interpretation  by  popular  prejudice.  The  cases  arise 
usually  from  a  denial  of  rights  to  an  individual  or  minority 
by  another  part  of  the  community  which  claims  to  represent 
the  will  of  the  people, — the  majority.  As  concerns  the  formal 
claims  of  civil  liberty,  they  show  how  the  State,  organized 
ostensibly  for  law  and  order,  failed  to  afford  any  real  pro- 
tection to  unpopular  groups. 
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THE  MOB  ERA 

The  mob  seems  to  have  come  on  the  American  scene  late. 
In  the  Colonies  there  were  a  few  race  riots, — against  Negroes 
in  New  York  City  early  in  the  eighteenth  century,  against 
Indians  in  New  Hampshire  in  1753  because  they  had  stolen 
two  Negroes  (an  odd  complication),  and  the  celebrated 
"Paxtang  riot"  in  Pennsylvania  in  1763. 

Some  Scotch-Irish  in  frontier  settlements  exterminated 
twenty  Indians,  the  entire  remnants  of  a  vanishing  tribe. 
The  settlers  were  actuated  partly  by  religious  motives, 
quoting  the  command  of  the  Israelites  to  destroy  utterly 
the  heathen  of  Palestine.  The  Province,  mostly  Friends, 
was  thoroughly  aroused,  for  a  lynching  was  a  new  thing 
in  Pennsylvania,  and  excited  more  indignation  than  it 
would  now.^ 

The  Revolutionary  mobs  were  manifestations  of  the  war 
spirit  and  even  so  were  surprisingly  humane  and  orderly. 
From  then  on  the  American  people  showed  little  inclination 
to  mob  violence  until  about  1830.  Possibly  the  instinct  which 
makes  for  it  found  outlets  in  duelling,  frontier  violence,  rabid 
politics  and  a  madly  vituperative  press.  Some  force  restrained 
the  people  from  mob  excesses,  possibly  reverence  for  the  new 
political  order  or  the  general  loose  organization  of  a  life  chiefly 
rural  or  a  lack  of  the  need  of  this  form  of  control.  One 
terrible  popular  outbreak,  in  barbarity  like  the  excesses  of  the 
French  Revolution  or  our  modern  *'lynching  bee"  did  take 
place  in  Baltimore  after  the  opening  of  the  War  of  18 12. 
It  was  a  flagrant  case  of  political  intrigue  employing  the 
popular  passions  to  violate  constitutional  liberty. 

"the    BALTIMORE    RIOTS" 

The  editors  of  the  Baltimore  Federal  Republican  attacked 
the  war  and  the  President,  and  in  an  editorial  on  June  20, 
1 8 12,  declared  that  his  motives  bore  **marks  of  undisguised 
foreign  influence"  and  that  they  meant  to  use  "every  constitu- 
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tional  argument  and  legal  means  to  render  odious  the  con- 
trivers of  this  highly  impolitic  war/*  The  following  Monday 
the  printing-office  of  the  Federalists  was  pulled  down  and  the 
presses  destroyed;  and  the  next  night  the  mob  searched  another 
dwelling,  dismantled  several  vessels  lawfully  bound  for  sea, 
and  burnt  down  the  house  of  a  free  colored  man  who  was 
charged  with  having  spoken  in  friendly  terms  of  the  British. 
They  were  setting  fire  to  an  African  church  when  dispersed. 

These  events  were  under  legal  investigation  by  the  criminal 
court  until  July  26  when  one  of  the  editors,  Alexander  Han- 
son, and  some  friends  fortified  the  house  of  his  partner,  and 
next  day  printed  and  circulated  an  issue  of  his  paper  contain- 
ing severe  reflections  on  the  mayor,  the  police,  and  the  people 
of  Baltimore.  During  the  day  a  mob  attempted  to  force  the 
doors  of  the  printing  shop,  and  several  were  wounded  by  gun- 
fire from  the  defenders.  One  of  the  wounded  later  died. 
The  militia  was  sent  for,  and  soon  appeared,  opening  negotia- 
tions with  the  defenders  who  finally  surrendered  and  were 
taken  to  jail  on  the  assurance  that  the  mayor  and  military 
commander  would  protect  them  from  violence.  Meanwhile 
a  Dr.  Gale  had  beeii  killed  by  the  Federalists. 

The  next  day,  about  dark,  the  mob  attacked  the  jail,  over- 
powered the  mayor,  and  forced  a  turn-key  to  let  them  into  the 
prisoner's  room.*  What  followed  is  thus  described  by  Richard 
Hildreth  in  his  History  of  the  United  States: 

Of  those  who  fell  into  the  hands  of  the  mob,  the  fate 
was  wretched  indeed.  Struck  down  by  a  butcher  who 
had  obtained  access  to  the  jail  during  the  day,  they  were 
beaten  in  the  most  horrible  manner,  after  which  to  the 
number  of  nine,  they  were  tossed  down  the  stone  steps 
where  they  lay  in  a  heap  for  three  hours  or  more,  the  mob 
amusing  themselves  by  beating  their  senseless  bodies,  stick- 
ing pen-knives  into  their  cheeks,  and  dropping  hot  candle- 
grease  into  their  eyes  to  ascertain  if  they  were  really 
dead.  General  Lingan  expired  amid  these  tortures,  vainly 
reminding  the  infuriated  wretches  of  his  Revolutionary 
services.  .  .  .  General  Lee  barely  escaped  the  same  fate, 
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being  made  a  cripple  for  life.  .  .  .  The  jail  physician  who 
tickled  the  fancy  of  the  mob  by  suggesting  that  these 
dead  bodies,  as  they  seemed  to  be,  would  make  excellent 
Tory  skeletons  suceeded  in  obtaining  permission  to  remove 
them  to  the  jail.*^ 

The  rioters  next  went  and  demanded  the  copies  of  The 
Federal  Republican  deposited  in  the  post  office.  The  Dem- 
ocratic magistrates  now  ordered  out  a  military  force  which 
charged  the  mob  and  protected  the  postmaster  who  refused  to 
give  up  the  newspapers. 

The  City  Council  laid  the  blame  upon  Hanson  and  his 
associates  for  having  persisted  in  the  publication  of  their  news- 
paper in  the  time  of  war.  The  ring-leaders  of  the  mob  escaped 
pimishment,  because  the  Democratic  attorney-general  refused 
to  exercise  his  right  of  changing  the  venue,  and  a  Baltimore 
jury  acquitted  the  prisoners  without  hesitation.  Hanson  and 
others  were  also  acquitted  after  a  trial  for  manslaughter  at 
Annapolis.  But  the  political  effect  was  defeat  for  the  mob 
and  what  it  stood  for. 

The  political  aspect  of  the  State  of  Maryland  has  been 
completely  changed  by  the  election.  The  House  of  Dele- 
gates now  consists  of  54  Federalists,  and  26  Democrats. 
The  Maryland  representation  in  the  13  th  Congress  will 
include  Alexander  C.  Hanson  in  place  of  Mr.  Key.^ 

The  Baltimore  event  was  imitated  by  mobs  of  military 
volunteers  at  Buffalo  and  Norfolk.  The  rarity  of  the  event 
as  well  as  its  tragic  enormity  gave  it  such  melodramatic  pres- 
tige that  it  became  famous  as  "Baltimore  Club  Law,"  was 
rebuked  by  papers  such  as  The  Salem  Gazette,  and  was 
mentioned  by  DeTocqueville  in  his  Democracy  in  America 
over  a  decade  later,  helping  doubtless  to  form  the  European 
tradition  of  American  violence.  The  whole  transaction  ex- 
emplifies the  ferocity  of  war  psychology,  and  the  frequently 
amazing  incapacity  or  deliberate  negligence  of  local  authori- 
ties in  the  face  of  popular  passion.^ 
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THE   ANTI-MASONIC  EXCITEMENT 

Between  1826  and  1829,  the  Masons  suffered  the  violation 
)f  their  liberties  by  legal  and  political  methods,  by  mob  vio- 
ence,  and  by  social  pressure,  in»northern  New  York,  in  Penn- 
ylvania,  and  other  scattered  spots.  This  is  a  fine  example 
)f  the  abiding  fear  in  the  American  people  of  secret  politcal 
ocieties,  first  expressed  in  the  dread  of  the  establishment  of  a 
nonarchy  by  Washington  and  his  officers  through  the  Order  of 
;he  Cincinnati.  The  excitement  began  In  the  alleged  abduction 
md  murder  of  one  William  Morgan  of  Canandaigua  County, 
S^ew  York,  by  Masons,  because  he  was  about  to  print  a  so- 
called  revelation  of  their  secrets,  having  himself  been  a  member 
)f  the  fraternity.  Attempts  were  made  to  burn  the  printing- 
hop  and  manuscript  (showing  the  Mason's  own  respect  for  a 
"ree  press),  and  then  Morgan  was  seized  as  he  left  a  court- 
■00m,  placed  in  a  carriage,  and  disappeared  forever.  What 
)ecame  of  him  was  never  learned,  nor  were  his  kidnappers  dis- 
covered. But  public  clamor  brought  punishment  on  the 
Masons,  and  even  became  the  basis  for  an  anti-Masonic  political 
)arty  which  exerted  a  limited  influence  for  a  short  time.* 

Some  of  the  incidents  of  this  agitation  follow.  The  town 
;lerk  of  Bethany,  New  York,  disqualified  a  number  of  Masons 
is  jurors  although  previous  to  1827  they  had  been  returned  as 
ble  and  sufficient  jurymen,  free-holders,  men  of  understanding 
md  integrity,  some  of  them  church-members,  and  one  a  repre- 
entative  of  Seneca  County  In  the  Assembly  for  three  years, 
rhe  thing  was  so  raw  that  the  clerk  was  afterwards  Indicted 
)y  the  unanimous  vote  of  even  an  anti-Masonic  grand  jury, 
)ut  acquitted.  An  attempt  was  made  to  break  up  a  celebra- 
lon  of  Masons  at  Batavla.  In  1829,  a  county  convention  ap- 
)oInted  a  committee  to  Investigate  the  affiliations  of  a  land 
company  so  as  to  proscribe  the  Masons.  A  Colonel  King  was 
)ursued  by  sheriffs  all  the  way  to  Arkansas  for  suspected  com- 
>liclty  in  the  Morgan  kidnapping.  He  returned  of  his  own 
vill,  but  was  never  arrested.  An  Instance  of  social  pressure 
s  shown  by  the  fact  that  over  one  hundred  meetings  adopted 
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resolutions  that  they  would  not  support  any  person  for  oflSce, 
or  any  minister  who  was  a  Mason.  Batavia  Church  dismissed 
one  of  its  deacons,  and  its  pastor  had  to  resign. 

More  significant  of  how  the  people  were  centering  power 
in  themselves  as  against  minorities  were  the  efforts  in  New 
York  and  Pennsylvania  to  abolish  extra-judicial  oaths,  in  order 
to  outlaw  the  pledges  of  secret  societies.  In  1828  a  select 
committee  of  the  New  York  Assembly  reported  a  bill,  but  it 
was  never  moved  in  either  house.  A  memorial  to  Congress, 
May  12,  1828,  was  not  received  but  was  referred  to  President 
Adams,  and  never  heard  of  again.  A  whimsical  event  was  the 
removal  of  a  Masonic  sheriff,  Eli  Bruce  of  Niagara  County, 
from  office  by  Governor  De  Witt  Clinton,  himself  the  Grand 
High  Priest  of  the  General  Chapter  of  the  Masonic  Order. 
Bruce  had  refused  to  testify  at  a  trial  of  persons  charged  with 
the  Morgan  abduction  on  the  ground  of  self-incrimination. 
Perhaps  the  old  Governor  was  white-washing  himself.* 

RELIGIOUS   LIBERTY   AND   THE    PEOPLE 

Constitutional  religious  liberty  was  not  yet  fully  attained. 
Church  and  states  were  not  quite  divorced.  Religious  quali- 
fications for  the  governorship  persisted  into  the  nineteenth  cen- 
tury in  New  Jersey,  New  Hampshire,  Connecticut  and 
Vermont.  In  Maryland,  no  Jew  could  serve  on  a  jury,  sit 
as  judge  or  magistrate,  practice  law  or  be  a  member  of  the 
Assembly  until  the  passage  of  the  "Jew  Bills"  in  1828;  and 
it  was  only  in  18  51  that  a  special  clause  of  a  new  Maryland 
constitution  forbade  all  such  discriminations.^^  There  was 
not  so  much  intolerance  toward  new  creeds  as  we  might  ex- 
pect, even  though  they  preached  new  ideas  of  sex  and  property. 
These  creeds  had  much  freedom  within  their  own  groups,  but 
a  too  vigorous  evangelism  among  outsiders,  especially  when 
complicated  by  bad  morals,  resulted  in  rough  discipline.  As 
most  of  these  sects  were  rural,  their  remoteness  and  the  lack 
of  communication  made  at  least  for  the  tolerance  of  ignor- 
ance.^^   They  probably  suffered  both  from  social  obloquy  and 
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various  petty  persecutions  which  small  communities  visit 
upon  non- conformists.  But  it  was  only  when  economic  com- 
petition aligned  the  Irish-Catholic  against  the  native  mechanic, 
or  the  Mormons  against  the  land  and  slave-owning  oligarchy 
that  active  suppressive  measures  were  used. 

THE  "native  American"  persecutions 

Let  us  take  up  the  Catholic  cases  first.  The  "Native 
American"  agitation  with  its  political  by-product,  the  Know- 
Nothing  Party,  was  directed  chiefly  against  the  Irish-Catholics 
from  1835  to  1855.  To  the  hatred  of  cheap  Irish  immigrant 
labor  was  added  race  prejudice  and  religious  bigotry,  making  an 
appealing  combination  for  persecution.  Political  partisanship 
augmented  the  trouble.  The  Know-Nothings,  paradoxically 
also  semi-secret,  answering  "I  know  nothing"  when  asked 
about  their  organization,  depended  upon  this  appeal  to  patriotic 
nativism.  They  gained  control  of  a  few  states,  and  reached 
national  proportions  in  the  early  fifties,  only  to  be  submerged 
in  the  strife  over  slavery.  This  movement  is  significant  in 
the  history  of  civil  liberty  because  it  shows  the  slow  solidifying 
of  the  majority  as  a  tyrannical  force.  The  country  belonged 
to  the  American  mob.  Foreigners  would  not  be  granted  free- 
dom to  introduce  competitive  ideas.  Things  were  already 
being  standardized.  This  picture  of  a  horde  of  hungry  Irish- 
men rushing  in  to  seize  the  very  government  of  the  people 
(and  also  their  jobs)  aroused  such  a  gust  of  passion  that 
politicians  easily  turned  the  resulting  mob  spirit  to  their  own 
ends.  As  a  result,  the  rise  and  fall  of  Know-Nothingism  pro- 
duced more  voilence  than  any  other  political  movement  in  our 
history,  and  involved  a  large  diagonal  slice  of  territory  between 
the  Catholic  centers,  Boston  and  New  Orleans,  extending 
pohtically  into  Virginia  and  the  Ohio  Valley. 

The  liberty  lost  was  that  of  the  body  and  possessions,  which 
is  always  sacrificed  to  mob  violence.  The  violence  included 
orgainzed  attacks  on  religious  institutions  or  personages,  mis- 
cellaneous fights,  and  terrorizing  elections  by  rival  political 
gangs.    The  free-for-all  fights  were  perhaps  generally  enjoyed. 
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and  the  election  riots  were  a  rude  contest  between  the  "outs'* 
and  *'ins," — with  small  choice  for  virtue  between  them.  So 
the  chief  interest  for  us  is  in  the  cases  of  attacks  on  religious 
institutions. 

THE  BURNESTG  OF  THE  URSULINE  CONVENT 

Convents  were  the  objects  of  bitter  anti-Catholic  propa- 
ganda so  that  the  sudden  and  secret  flight  of  one  Rebecca 
Reed  in  1833  from  the  Convent  of  the  Ursulines  at  Charles- 
town,  near  Boston,  aroused  great  popular  excltenrient.  This 
was  increased  by  her  book  Six  Months  in  a  Convent,  a  pur- 
ported revelation  of  convent  iniquities  that  rivalled  in  sensa- 
tional success  the  later  Uncle  Tom's  Cabin,  In  July,  1834, 
Sister  Mary  John  got  hysteria,  secretly  fled,  but  returned  with 
her  brother.  From  this  the  press  spread  the  rumor  that  she 
was  detained  against  her  will  and  there  was  a  demonstration 
by  some  of  the  ignorant  and  prejudiced.  This  led  to  an 
official  visit  by  the  selectmen  of  Boston  who  examined  the 
Convent  from  cellar  to  garret  and  conversed  with  Sister  Mary 
John,  declaring  that  they  would  announce  their  satisfaction 
with  conditions  in   the  next  day's  papers. 

About  eight  o'clock  that  night,  August  11,  1834,  a  mob 
began  to  assemble,  but  no  great  alarm  was  felt  as  the  city 
authorities  were  warned  and  presumably  could  keep  the  peace 
and  protect  property.    But — 

About  ten  that  night  about  five  or  six  hundred  rufiilans 
made  a  furious  assault  on  the  Convent  .  .  .  broke  in  the 
windows,  battered  down  the  doors,  and  ransacked  and 
pillaged  the  building,  and  having  broken  and  thrown  out 
of  doors  such  furniture  as  they  could  not  carry  away, 
finally  burned  it  to  the  ground.  No  effectual  efforts  were 
made  to  extinguish  the  flames,  the  firemen  probably  being 
over-awed  by  the  mob.  The  pupils,  about  fifty-five,  all 
young  ladles,  were  hastily  dressed,  and  hurried  out  of  the 
building,  followed  by  the  nuns,  and  found  refuge  in  a 
neighboring  farm-house.^^ 
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The  next  day  in  Faneiiil  Hall,  a  meeting  led  by  Harrison 
Gray  Otis  passed  resolutions  of  condemnation  in  the  strongest 
terms.  The  Catholic  Bishop,  Fenwick,  restrained  his  followers 
from  acts  of  retaliation,  and  the  excitement  subsided.  Of 
thirteen  rioters  tried,  only  one  was  convicted  and  he  probably 
the  least  gxiilty.  He  was  soon  pardoned  on  petition  from 
Bishop  Fenwick  as  suffering  unjustly  for  others.  The  Ursuline« 
were  forced  to  leave  the  vicinity.^* 

THE   MASSACHUSETTS   SMELLING-COMMITTEE 

The  following  gives  a  second  case  of  propaganda  against 
convents,  fortunately  not  without  its  humorous  features: 

The  famous  "Know-Nothing  Legislature"  of  Massa- 
chusetts convened  the  first  week  of  1855.  The  upper 
house  was  solidly  Know-Nothing,  the  lower  with  the 
exception  of  three.  One  of  the  opposition  papers  sug- 
gested as  a  text  for  the  customary  election  sermon  before 
the  Legislature:  "For  we  are  but  of  yesterday,  and  know 
nothing."  (Job  I,  9.)  There  were  about  half  as  many 
farmers  as  in  previous  legislatures,  but  there  were  four 
times  as  many  clergymen — twenty-four.  .  .  . 

The  most  notable  event  was  the  appointment  of  a  com- 
mittee to  inspect  the  nunneries,  the  so-called  "smelling- 
committee,"  which  under  the  lead  of  one  Hiss,  a  "Grand 
Worthy  Instructor"  of  the  Kjiow-Nothing  Council,  be- 
came a  junketing  affair  and  carried  along  with  it  a  number 
of  invited  guests.  Its  members  lived  at  the  best  hotels 
and  drank  expensive  wines  at  the  cost  of  the  State.  The 
hotel  expenses  of  a  notorious  woman  were  included  among 
its  many  vouchers. 

The  gentlemen  roamed  over  the  whole  Convent,  not  a 
part  was  spared.  The  ladies'  dresses  were  tossed  over  in 
their  wardrobes.  The  party  invaded  the  chapel  and  showed 
their  respect — as  Protestants,  we  presume — for  the  One 
God  whom  all  Christians  worship,  by  talking  loudly  with 
their  hats  on;  while  the  ladies  shrank  in  terror  at  the 
desecration  of  a  spot  which  they  hallowed.  .  .  ,  Under 
pressure  of  public  clamor,  the  Legislature  began  to  in- 
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vestigate  its  investigating  committee.  Hiss  was  finally 
expelled  from  the  House.  The  only  distinctive  nativist 
measure  passed  was  a  proposed  amendment  to  the  Con- 
stitution restricting  office-holding  to  native-born  Ameri- 
cans, and  requiring  twenty-one  years  residence  for  nat- 
uralization.-^* 

In  1853  at  Cincinnati  the  militia  had  to  disperse  a  mob  of 
two  thousand  moving  on  the  residence  of  Archbishop  Bedini, 
papal  nuncio  to  Brazil.  In  Baltimore  he  had  to  conceal  his 
presence.  The  next  year,  the  "Angel  Gabriel" — an  eccentric 
Scotch  anti-Popery  preacher — caused  numerous  out-breaks  in 
New  England.  A  Know-Nothing  mob  attacked  the  Irish 
quarter  in  Chelsea;  the  Catholic  chapel  at  Coburg  was  burned; 
the  Dorchester  chapel  blown  up;  at  Manchester,  N.  H.,  the 
mob  tore  the  American  flag  from  the  priest's  house  and 
wrecked  the  interior  of  the  Catholic  church;  and  at  Ellsworth, 
Maine,  Father  Bapst  was  tarred  and  feathered.  A  mob  led  by 
a  notorious  criminal  attacked  the  Convent  of  Mercy  at  Provi- 
dence, but  the  damage  was  slight  as  the  Catholics  rallied  to 
protect  the  institution.  In  August,  St.  Louis  saw  a  riot  which 
resulted  in  ten  deaths.  At  "Washington,  a  Kjiow-Nothing  mob 
captured  a  block  of  marble  sent  by  the  Pope  as  a  tribute  for 
the  Washington  Monument,  and  threw  the  papal  gift  in  the 
Potomac. 

Typical  of  the  free-for-all-fight  class,  was  the  Broad  Street 
riot  in  Boston,  June  11,  1837.  It  had  a  comedy  opening:  an 
engine  company  returning  from  a  fire  came  into  collision 
with  an  Irish  funeral  procession,  and  soon  15,000  people  were 
involved.  The  Irish  were  driven  into  their  houses,  and  but 
for  the  appearance  of  the  military,  the  Irish  quarter  would 
have  been  destroyed.  No  lives  were  lost.  The  City  Council 
decided  that  the  blame  rested  about  equally  upon  the  firemen 
and  the  Irish.  Street  fighting  seems  to  have  been  a  pleasant 
recreation  in  those  days.  In  June,  1854,  an  anti-Catholic 
preacher  was  escorted  through  Brooklyn  by  a  Know-Nothing 
mob  of  5,000.  They  collided  (favorite  word)  with  an  Irish 
mob,  and  a  free  fight  ensued.     The  following  Sunday  it  was 
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renewed.  That  this  was  a  sort  of  game  for  spirited  youths  is 
shown  by  the  organization  in  New  York  City  that  same  spring 
of  a  nativist  society  for  younger  men.  They  were  sometimes 
called  "Wide-A wakes'*  from  their  rallying  cry.  This  organi- 
zation attended  to  all  street  disturbances  in  behalf  of  their 
order.  Their  wide  felt  "wide-awake"  hats  were  recognized  as 
the  insignia  of  their  belligerency.-^' 

The  third  class  of  cases  concerns  election  riots.  For  example 
at  Mobile,  Alabama,  during  the  life  of  the  Know-Nothing 
party  Catholic  property  near  the  city  was  burned. ^^  Kentucky 
witnessed  a  violent  outbreak,  the  more  singular  because  the 
State  had  hardly  any  foreign  population,  and  the  native 
Catholics  were  excellent  and  respected  citizens.  The  election 
for  Governor  which  the  Know-Nothing  candidate  won  by 
4,400  majority  led  the  roughs  of  the  "native  American  party'* 
to  attack  the  Catholics,  with  the  loss  of  twenty-two  lives  and 
a  large  amount  of  property.-"^^  The  devices  against  freedom 
of  speech  and  assemblage  are  noted  thus: 

If  a  meeting  was  called  to  expose  and  denounce  its 
schemes,  it  was  completely  drowned  in  the  Know-Noth- 
ing flood  which  at  the  appointed  time  completely  over- 
whelmed the  helpless  minority.  ...  In  my  town  thou- 
sands of  men  assembled  as  an  organized  mob  to  suppress 
the  freedom  of  speech,  and  succeeded  by  brute  force  in 
taking  possession  of  every  building  in  which  their  op- 
ponents could  meet,  and  in  silencing  them  by  savage 
yells.i« 

The  reign  of  Know-Nothingism  in  Baltimore  was  a  pic- 
turesque terrorism  in  which  clubs  called  by  such  choice  names 
as  the  Tigers,  the  Black  Snakes,  the  Rip  Raps,  the  Blood  Tubs, 
and  the  Plug-Uglies  roughed  elections.  In  only  one  ward 
could  the  Irish  vote  in  safety.  In  others  only  the  citizen  who 
gave  the  proper  signal  could  get  to  the  polls.  A  novel  custom 
was  the  use  of  coops  to  prevent  voting.  Many  persons  were 
captured  by  the  workers  of  the  party  and  confined  in  cellars 
and  other  convenient  places  so  they  could  not  vote.     Often 
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beaten  and  robbed,  the  poor  victims  were  thrown  into  these 
filthy  places  where  as  many  as  a  hundred  and  fifty  men  were 
sometimes  confined  for  several  days  without  even  the  de- 
cencies of  civilized  life.-^*  Pitched  battles  with  artillery 
were  fought: 

Fighting  and  rioting  occurred  in  various  parts  of  Balti- 
more, but  the  most  serious  aflfair  was  around  Belair 
Market.  The  fighting  here  began  about  three  o'clock 
and  continued  desperately  until  dark.  The  Know-Noth- 
ings  brought  with  them  a  small  cannon  mounted  on 
wheels  which  was  loaded  with  all  kinds  of  missiles.  The 
Democrats,  however,  overpowered  them  and  got  posses- 
sion of  the  cannon,  and  the  high  constable  and  twenty 
policemen  were  not  able  to  prevent  the  rioters  from  carry- 
ing it  off.  .  .  .  We  find  a  list  of  ten  killed  and  over  250 
wounded,  making  a  total  of  fourteen  killed  in  the  two 
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The  high  constable  seems  to  have  been  a  sort  of  umpire 
in  this  pageant  for  which  Baltimore  seems  to  have  an  un- 
equalled record.  The  city  staged  war  riots  in  18 12,  in  i860, 
and  in  1 9 17.  In  June,  1857,  the  Marines  had  to  be  gotten 
from  the  Washington  navy  yard  to  suppress  a  riot.  Political 
manoeuvres  paralleled  the  military.  The  Catholics  fought  for 
a  division  of  the  school  fund.  The  Governor  tried  to  make  the 
Mayor  protect  the  elections,  but  was  himself  forced  to  with- 
draw.^^  When  finally  the  Democrats  came  into  control  of  the 
Legislature,  they  merely  reversed  the  injustice,  illustrating  the 
old  point  that  who  has  power  has  liberty.  They  passed  a 
Police  Bill  to  remedy  the  Baltimore  situation  which  contained 
a  clause  that  no  Black  Republican  or  endorser  of  the  Helper 
book  ^^  should  be  appointed  to  any  office  under  the  Board. 
Schmeckbler  says: 

This  action  shows  that  the  Democrats  were  just  as  pro- 
scriptlve  as  they  charged  the  Know-Nothlngs  with  being, 
as  it  was   just   as   much  a  part  of   the  religion  of   the 
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Abolitionists  to  oppose  slavery  as  it  was  for  the  Catholics 
to  believe  in  the  Pope's  supremacy. 

The  Democrats  learned  nothing  from  persecution,  but  im- 
mediately fell  to  persecuting  somebody  else  for  something 
they  did  not  like.  The  cry  of  "native  Americanism"  was 
used  to  proscribe  whatever  foreigners  the  party  in  power  found 
in  its  way.     Note  how  the  slavery  faction  absorbed  the  idea: 

While  in  the  North  the  crusade  was  carried  on  chiefly 
against  the  Irish,  the  South  was  chiefly  concerned  with 
insuring  the  harmlessness  of  the  wicked  Germans. 
Adams,  of  Mississippi,  in  assigning  his  reason  for  his 
Naturalization  Bill,  December,  1854,  had  laid  special 
emphasis  on  the  fact  that  the  Germans  had  sent  in  so 
many  petitions  against  the  Kansas-Nebraska  Bill,  and  had 
even  burned  Douglass  in  eflfigy.^^ 

The  final  outburst  of  this  brand  of  nativism  came  in 
Baltimore,  as  usual,  when  in  April,  1861,  the  German  Turner 
Hall  was  sacked  by  indignant  Southern  men  because  it  was 
reported  that  a  number  of  Germans  had  volunteered  their 
services  to  the  Government  at  Washington.  The  same  night 
the  office  of  the  Wecker,  a  German  paper,  was  attacked  on 
account  of  the  anti-slavery  views  expressed  by  that  journal.^* 
Startling  evidence  of  the  seizure  of  any  pretext  by  those  in 
power  to  limit  liberty  is  that  while  the  Irishmen  of  the  Atlantic 
Coast  were  being  mobbed  as  invading  foreigners,  other  Irish- 
men on  the  Pacific  Coast  had  set  up  the  cry  of  "native 
Americanism"  to  outlaw  the  "heathen  Chinese" — who  were 
steahng  "their"  jobs,  and  "their"  county! 

FREEDOM  OF  EDUCATION 

The  "Native  American"  movement  was  too  loose  and  un- 
substantial to  write  any  proscriptive  laws  against  religion  on 
the  statute-books.  Or  perhaps  the  Catholic  Church  was  too 
powerful.      The    only    serious    attempt    to  abridge    religious 
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liberty  by  formal  act  was  the  effort  to  prevent  Catholics  from 
giving  their  children  the  kind  of  education  they  wanted. 

In  the  North  throughout  these  years  Catholic  children  en- 
dured much  petty  persecution  in  the  public  schools.  At 
Ellsworth,  Maine,  a  Catholic  child  was  given  corporal  pun- 
ishment for  declining  to  read  the  Protestant  scriptures.  The 
Supreme  Court  of  the  State  denied  the  claims  of  the  child's 
parents,  but  the  decision  was  not  later  approved  by  any  court 
of  last  resort. ^^  A  hundred  Catholic  children  were  expelled 
from  the  Elliot  school  in  Boston  for  refusing  to  participate  in 
Protestant  religious  exercises.  In  the  same  city  in  1858  a  con- 
test arose  over  discontinuing  the  reading  of  the  Protestant 
Bible  in  the  public  schools,  professedly  non-sectarian  and 
attended  by  many  Catholics.  One  student  was  severely 
flogged  for  refusing  to  read  the  religiotis  exercises,  though  he 
merely  obeyed  his  parents'  commands.  An  action  for  assault 
was  brought  against  the  teacher,  but  later  dismissed.  The 
Bishop  advised  the  boys  to  submit,  and  took  up  the  matter 
of  changing  the  rule,  but  it  was  not  adjusted  until  some  years 
later.  In  Maryland  a  law  for  the  control  of  persons  in  nun- 
neries was  proposed.^®  In  Philadelphia  the  great  riots  of  1844 
grew  out  of  a  controversy  over  Bible  reading. 
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THE  PERSECUTIONS  OF  THE  MORMONS 

The  Mormons  have  suffered  longer  and  more  bitter  persecu- 
tion than  any  other  sect  in  the  United  States.  The  events  of 
an  entire  decade  after  1833  are  unheard  of  by  most  Americans, 
yet  they  rival  in  terror  the  pogroms  against  Jews  in  Europe, 
and  the  horrors  suffered  by  the  Chinese  and  Negroes  in  this 
country.  The  origin  of  the  hatred  against  them  during  this 
period  was  economic,  not  moral.  They  announced  their  de- 
termination to  secure  by  thrift  and  absorption  (never  by 
illegal  means)  the  land  on  which  to  build  the  new  Jerusalem 
foretold  in  their  scriptures.  God  had  ordained  them  to  own 
this  land  in  spite  of  all  mundane  oppositon, — though  in  fact 
the  ordained  site  had   to  be  changed  each   time  they  were 
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driven  on.  These  people  had  a  fanatic  **will-to-land"  which 
naturally  threatened  and  terrified  the  communities  in  which 
they  pitched  their  tents.  In  slave-owning  Missouri  the  Mor- 
mons freed  Negroes,  and  that  fanned  the  flames.  The  con- 
ventional churches  hated  this  usurping  hierarchy  with  its 
picturesque  appeals.  There  were  many  cases  of  personal 
immorality  and  peculation  by  leaders  and  members  of  the  flock. 
Self-anointed  religious  leaders  seem  to  fall  into  these  sins. 

But  it  must  be  held  clearly  in  mind  that  the  sufferings  here 
recounted  were  not  due  to  sexual  immorality  under  the  Church 
aegis.  The  doctrine  of  polygamy  had  not  even  been  broached. 
It  was  not  a  tenet  of  their  creed,  nor  was  it  even  associated 
with  the  leaders  until  the  very  end  of  this  period.  The  Mor- 
mons had  broken  no  law  to  justify  the  treatment  they  received. 
They  were  just  another  alien  and  threatening  power  which 
the  people  with  their  new  sense  of  solidarity  dared  not  tolerate. 
They  were  a  different  sort  of  neighbor,  and  thrifty  competi- 
tors. They  seemed  to  hold  out  the  threat  of  a  secret  society 
against  the  government.  Later,  of  course,  all  other  hatreds 
could  be  justified  on  the  high  moral  ground  of  their  sexual 
heterodoxy. 

The  Mormons  had  no  politcal  interests  during  their  first 
period,  which  alone  is  covered  here.  They  tried  to  run  their 
communities  under  municipal  ordinances  secured  by  revela- 
tion, but  they  lived  peaceably  within  the  government,  and 
rendered  unto  Caesar  his  due.  Later  when  the  democracy's 
demand  for  uniformity  had  driven  them  far  west  to  found 
their  own  State — Deseret — they  became  a  political  power  and 
a  political  issue.  This  new  struggle,  from  the  founding  of  the 
Utah  regency  to  the  abolition  of  polygamy  by  Congress,  will 
be  treated  hereafter.^® 

THE  TARRING  OF  A  PROPHET 

Joseph  Smith,  the  Prophet,  was  a  phenomenon, — an  incarna- 
tion of  pure  will,  the  courage  of  endurance,  duplicity  iqj 
aflfairs,  and  that  startling  sexual  vigor  characteristic  of  early 
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Americans.  In  the  first  days  of  his  Church  in  the  East,  he 
suffered  the  following  atrocity,  consequent  on  the  pubUc  ex- 
posure of  his  financial  methods  by  two  seceding  elders  and 
the  rumors  of  immoral  practices  in  the  fold.  He  describes 
it  himself  thus: 

My  wife  heard  a  gentle  tapping  on  the  windows.  Soon 
after,  the  mob  burst  open  the  door  and  surrounded  the 
bed,  and  the  first  I  knew  I  was  going  through  the  door 
.  .  .  They  seized  my  throat  and  held  on  until  I  lost  my 
breath.  I  saw  Elder  Rigdon  stretched  out  on  the  ground 
whither  they  had  dragged  him  by  the  heels.  All  my 
clothes  were  torn  off  me  except  my  shirt  collar;  and  one 
man  then  fell  on  me  and  scratched  my  body  with  his  nails 
like  a  madcat.  ...  I  pulled  the  tar  away  from  my  face 
so  I  could  breathe.  ...  I  was  naked  and  when  my  wife 
saw  me  she  thought  I  was  mashed  all  to  pieces,  and 
fainted.  With  my  flesh  all  scarified  and  defaced  I 
preached  to  the  congregation  as  usual.  The  next  morn- 
ing I  went  to  see  the  Elder  Rigdon  and  found  him 
crazy,  for  they  had  dragged  him  by  the  heels  so  high 
from  the  earth  he  could  not  raise  his  head  from  the  rough 
frozen  surface  which  lacerated  it  exceedingly;  and  when 
he  saw  me,  he  called  to  his  wife  to  bring  him  his  razor. 
.  .  .  He  wanted  to  kill  me.  During  the  mob  one  of  my 
twins  received  a  severe  cold  and  died.  The  mobbers  were 
composed  of  various  religious  parties,  but  mostly  of 
Campbellites,   Methodists,   and  Baptists.' 
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This  and  other  outrages  were  not,  as  the  Mormons  claimed, 
outrages  on  the  liberty  of  opinion.  In  this  case,  papers  re- 
vealing a  plot  to  take  their  property  away  from  them  and 
put  it  in  Smith's  control  fell  into  the  hands  of  some  of  the 
converts  who  thereupon  organized  a  company  to  punish  Smith 
and  Rigdon.  Smith  was  also  tried  on  the  financial  charge, 
and   vindicated.     One  commentator   says: 

Mormon  writers  have  dilated  on  these  persecutions,  but 
the  outcome  of  the  bearings  indicated  fair  treatment  of 
the  accused  by  the  arbiters  of  the  law,  and  the  indigna- 
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tion  shown  to  him  by  his  neighbors  was  not  greater  than 
the  conduct  of  such  men  in  assuming  priestly  dignity 
might  evoke  in  any  similar  community.^° 

The  fact  remains  that  these  men  were  mobbed;  and  the 
fact  remains  that  whatever  their  short-comings,  hundreds  of 
sincere  believers  suffered  solely  on  account  of  their  faith. 

THE   DEPORTATIONS   IN    MISSOURI 

By  1833,  the  Church,  now  in  Missouri,  was  busy  at  the  New 
Jerusalem.  Their  spread  alarmed  the  slaveholders  of  Jackson 
County  and  the  following  remarkable  proscription  was  passed 
at  a  formal  mass-meeting. 

"We,  believing  that  an  important  crisis  is  at  hand  as 
regards  our  civil  society,  in  consequence  of  a  pretended 
religious  sect  of  people,  styling  themselves  Mormons, 
and  intending  to  rid  our  society  of  them  "peaceably  if 
we  can,  forcibly  if  we  must,*'  and  believing  as  we  do  that 
the  arm  of  the  civil  law  does  not  afford  us  a  guarantee,  or 
at  least,  a  sujQScient  one  against  the  evils  which  are  now 
inflicted  upon  us,  deem  it  expedient  to  form  ourselves 
into  a  company  for  the  easier  accomplishment  of  our 
purpose  .  .  .  which  is  justified  as  well  by  the  law  of 
nature  as  by  the  law  of  self-preservation.  .  .  .  We  be- 
lieved them  deluded  fanatics  or  weak  and  designing 
knaves,  and  that  they  and  their  pretensions  would  soon 
pass  away;  but  in  this  we  were  deceived.  .  .  .  More 
than  a  year  since  it  was  ascertained  that  they  had  been 
tampering  with  our  slaves  and  attempting  to  sow  dissen- 
sions and  raise  seditions  among  them.  ...  In  the  "Star'* 
published  by  leaders  of  their  sect  there  is  an  article  in- 
viting free  negroes  and  mulattoes  to  become  Mormons  and 
settle  among  us.  .  .  .  They  declare  openly  that  their 
God  hath  given  them  this  county  of  land,  and  that  sooner 
or  later  they  must  and  will  have  the  possession  of  our 
lands  for  an  inheritance.  .  .  .  We  ttier^fore  agree  that 
if  after  a  timely  warning  and  receiving  an  adequate  com- 
pensation for  what  little  property  they  cannot  take  with 
them,  they  refuse  to  leave  us  in  peace  as  they  found  us,  we 
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agree  to  use  such  means  as  may  be  sufficient  to  remove 
them.^^ 

July  29,  a  meeting  of  500  citizens  demanded  that  no  more 
Mormons  come  into  the  County,  that  those  present  pledge 
themselves  to  move,  and  that  the  editor  of  the  Star  dis- 
continue his  business.  The  latter  refused  and  that  same  day 
the  mob  razed  his  printing-shop  and  home,  and  threw  his  wife 
and  a  sick  infant  out  of  the  house.  They  also  tarred  Edward 
Partridge,  bishop  of  the  Church,  in  front  of  the  Courthouse. 
The  Mormons  petitioned  Governor  Dunklin  for  troops  to  help 
regain  their  homes,  assuring  themselves  that  "no  republican 
will  suffer  the  Hberty  of  the  press  and  liberty  of  conscience 
to  be  silenced  by  a  mob"  and  knowing  "that  every  officer, 
civil  and  military,  with  a  very  few  exceptions,  has  pledged 
his  life  and  honor  to  force  us  from  the  country,  dead  or  alive.** 

Governor  Dunklin,  who  throughout  this  controversy  showed 
a  keen  sense  of  the  Mormons'  constitutional  rights  but  did 
nothing  to  protect  them,  advised  that  they  get  the  circuit 
judge  to  have  the  offenders  apprehended  and  "bind  them  to 
the  peace."  The  futility  of  this  advice  was  later  proved,  for 
Smith  declares:  "We  made  oath  before  Judge  Ryland  of  the 
outrages  committed  upon  us,  but  were  refused  a  warrant;  the 
Judge  advising  us  to  fight  and  kill  the  mob."  ^^ 

THE  MISSOURI  POGROM 

Between  October  31  and  November  7,  the  Mormons  on 
isolated  farms  and  in  small  communities  were  subjected  to  a 
reign  of  terror.  Houses  were  destroyed,  men  beaten,  and  a 
pitched  battle  between  sixty  citzens  and  thirty  Mormons  took 
place  near  Independence.  Several  were  wounded  and  one  died. 
The  mihtia  was  called  out  and  the  Mormons  decided  to  give 
up  their  arms  and  leave  the  county.  Certain  leaders  were 
given  up  for  trial  for  murder  on  account  of  the  battle,  but 
were  dismissed  in  a  few  days.    Then,  says  Joseph  Smith, 

"By  November  7,  there  was  an  exodus  of  over  1200 
people  out  of  Jackson  County  across  the  Missouri.  .  .  . 
The  mob  continued  depredations  and  outrages  upon  us 
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until  November  13  th  .  .  .  on  which  day  they  finished 
the  work  of  driving  every  Mormon  out  of  the  country. 
Our  crops  became  free  booty  to  their  horses,  hogs,  and 
cattle.  They  also  burned  about  203  houses.  I  was  chased 
by  about  sixty  of  these  ruffians  five  miles.  I  fled  to  the 
South  and  my  wife  was  driven  north  to  Clay  County,  and 
for  three  weeks  I  knew  not  whether  my  family  was  dead 
or  alive.  .  .  .  At  one  time  I  was  three  days  without  food. 
...  I  found  my  family  on  the  banks  of  the  Missouri 
River  under  a  rag  carpet  tent,  short  of  food  and  raiment. 
In  this  deplorable  situation,  my  wife  bore  me  a  son.  .  .  . 
Even  our  lands  in  that  county  were  robbed  of  their  tim- 
ber, and  either  occupied  by  our  enemies  for  years  or  left 
desolate.  .  .  .'*  ^^ 


The  legal  consequences  of  these  events  are  especially  inter- 
esting. The  Circuit  Judge  investigated  "the  outrageous  acts 
of  unparalleled  violence,"  and  declared  ''disgrace  will  attach 
to  our  official  character  if  we  neglect  to  take  proper  means  to 
insure  the  punishment  due  such  offenders."  The  Attorney- 
General  wrote:  "I  am  warranted  in  saying  that  if  the  Mor- 
mons desire  to  be  replaced  in  their  property  an  adequate  force 
will  be  sent  forthwith  to  effect  that  object.  If  the  Mormons 
will  organize  themselves  into  regular  companies,  they  will,  I 
have  no  doubt,  be  supplied  with  public  arms."  The  Mormons 
refused  this  invitation  to  civil  war,  and  again  appealed  to  the 
Governor.  He  replied  in  part:  "Your  case  is  certainly  a  very 
emergent  one.  .  .  .  For  that  which  is  the  case  of  the  Mormons 
to-day,  may  be  that  of  the  Catholics  tomorrow  and  after  them 
any  other  sect  that  may  become  obnoxious  to  the  majority  of 
the  people  of  any  section  of  the  State."  And  later  he  wrote: 
"I  am  fully  persuaded  that  the  eccentricity  of  the  religious 
opinions  and  practices  of  the  Mormons  is  at  the  bottom  of  the 
outrages  committed  against  them.  .  .  .  They  have  the  right 
constitutionally  guaranteed  to  them,  and  it  is  indefeasible,  to 
believe  and  worship  Jo  Smith  as  a  man,  an  angel,  or  even  as  the 
only  true  and  living  God,  and  call  their  habitation  Zion,  or 
the  Holy  Land,  or  even  heaven  itself.     Indeed,  there  is  noth- 
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ing  so  absurd  or  ridiculous  that  they  have  not  a  right  to  adopt 
as  their  religion,  so  that  in  its  exercise  they  do  not  interfere 
with  the  rights  of  others.** 

Despite  this  libertarian  philosophy,  when  the  Court  con- 
vened, it  was  protected  by  only  one  company  of  militia,  and 
the  Attorney-General  decided  that  the  bold  front  of  the  mob, 
"bound  even  unto  death,  as  I  have  heard,"  was  not  to  be  pene- 
trated by  civil  law  or  awed  by  executive  interference.  The 
Mormons  next  sent  a  petition  of  114  names  to  President 
Adams,  April  10,  1834,  pointing  out  that  such  illegal  violence 
had  not  been  inflicted  upon  any  sect  since  the  Declaration  of 
Independence  (which  was  true) ;  that  it  was  a  religious  perse- 
cution, for  the  county  court  records  held  no  name  of  a  Mor- 
mon crime;  and  praying  most  humbly  "in  behalf  of  our  society 
which  is  so  scattered  and  suffering  ...  to  be  restored  to  our 
lands  in  Jackson  County  and  protected  in  them  by  armed 
force,  and  as  in  duty  bound  will  ever  pray.'*  Lewis  Cass, 
Secretary  of  "War,  made  the  usual  reply, — that  the  laws  of 
Missouri  had  been  violated,  not  those  of  the  United  States, 
which  could  interfere  only  if  the  State  applied  for  help  on 
the  ground  that  an  insurrection  existed.  "But  this  state  of 
things  does  not  exist  in  Missouri,  or  if  it  does,  the  fact  is  not 
shown  in  the  mode  pointed  out  by  law."  This  should  be  com- 
pared with  the  opposite  action  of  President  Tyler  in  the  Dorr 
"War,  treated  later.  A  petition  to  Congress  was  answered  by 
the  Judiciary  Committee  in  the  same  tenor, — the  grievance 
was  against  Missouri.  Here  ended  the  lesson.  The  Mormons 
secured  neither  protection  in  their  rights  or  redress  for  their 
physical  suffering,  mental  anguish,  or  lost  property.  Their 
only  official  consolations  were  these  touching  words  in  Gover- 
nor Dunklin's  refusal  to  endorse  their  petition  to  the  Presi- 
dent:— 

Permit  me  to  suggest  to  you  that  as  you  now  have 
greatly  the  advantage  of  your  adversaries  in  public  esti- 
mation, that  there  is  a  great  propriety  in  maintaining  that 
advantage  which  you  can  easily  do  by  keeping  your 
adversaries    in    the    wrong.      The   laws,    both    civil    and 
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military,  seem  deficient  in  affording  your  society  the 
propyer  protection;  nevertheless,  pubHc  sentiment  is  a 
powerful  corrector  of  error,  and  you  should  make  it  your 
policy  to  continue  to  deserve  it. 

After  this  humorous  epistle,  rather  more  truthful  than 
most  official  apologies,  the  Mormons  had  only  one  course, 
rhey  withdrew,  and  set  about  converting  Clay  and  Caldwell 
Counties  into  Mormon  colonies.  They  lost  their  peaceful 
iiabits,  went  into  politics,  and  organized  their  own  militia, 
[n  1838  the  Jackson  County  troubles  were  repeated,  ending 
with,  a  near-battle  between  the  State  and  the  Mormon  militia, 
the  court  martial  and  later  the  civil  trial  of  their  leaders,  and 
the  final  exile  to  Illinois.  Two  incidents  show  the  character 
jf  this  religious  civil  war.^* 

GOVERNOR  BOGGS'S  ORDER  OF  EXTERMINATION 

Headquarters  of  the  Militia 
City  of  Jefferson,  Oct.  27,  1838 
Gen.  John  B.  Clark, 

Sir:  Since  the  order  .  .  .  directing  you  to  cause  four 
hundred  mounted  men  to  be  raised  within  your  Division, 
I  have  received  information  of  the  most  appalling  char- 
acter ,  .  .  which  places  the  Mormons  in  the  attitude  of 
an  open  and  avowed  defiance  of  the  laws.  .  .  .  Your 
orders  are,  therefore,  to  hasten  your  operations  with  all 
possible  speed. 

The  Mormons  must  be  treated  as  enemies,  and  must  be 
exterminated  or  driven  from  the  State  if  necessary  for  the 
public  peace.  .  .  . 

I  am,  very  respectfully,  your  ob't  serv*t, 

L.  W.  Boggs,  Commander-in-Chief. 

THE  HAUN's  mill  MASSACRE 

In  the  afternoon  of  Tuesday,  October  30,  1838,  there 
occurred  in  Caldwell  County  a  dreadful  incident.  At 
Jacob  Haun*s  mill,  on  Shoal  Creek,  had  collected  about 
twenty  Mormon  families.  .  .  .  Perhaps  four  families 
had  come  in  on  the  evening  before,  from  Ohio,  and  were 


72        CIVIL    LIBERTY    IN    THE   U.    S. 

occupying  their  emigrant  wagons.  Not  one  member  of 
the  httle  community  had  ever  been  in  arms  against  the 
"Gentiles,"  or  taken  any  part  whatever  in  the  preceding 
disturbances.  .  .  .  Setting  out  from  Woolsey's,  Col. 
Jenning  marched  swiftly  out  of  the  timber  towards  the 
doomed  hamlet.  .  .  . 

Taken  wholly  by  surprise,  the  Mormons  were  thrown 
into  extreme  confusion.  Perhaps  20  men,  Captain  Evans 
among  them,  ran  with  their  guns  to  the  blacksmith  shop 
and  began  to  return  the  fire.  It  was  wild  and  ineffective; 
that  of  the  militia,  accurate  and  deadly.  .  .  .  Many  were 
shot  down  as  they  ran.  Captain  Evans  gave  orders  to 
retreat,  every  man  to  take  care  of  himself.  .  .  . 

Coming  upon  the  field  after  it  had  been  abandoned,  the 
Gentiles  perpetrated  some  horrible  deeds.  At  least  three 
of  the  wounded  were  hacked  to  death  with  cornknives, 
or  finished  with  a  rifle  bullet.  William  Reynolds  found 
a  little  boy  only  ten  years  of  age,  named  Sardius  Smith, 
hiding  under  the  bellows.  Without  even  demanding  his 
surrender,  the  cruel  wretch  drew  up  his  rifle  and  shot  the 
little  fellow  as  he  lay.  Charley  Merrick,  only  nine  years 
old,  ran  out  but  received  a  load  of  buckshot.  .  .  .  He 
did  not  die,  however,  for  nearly  five  v/eeks.  Esquire 
Thomas  McBride  was  78  years  old,  and  had  been  a  soldier 
under  Gates  and  Washington  in  the  Revolution.  He  lay 
wounded  and  helpless  but  still  alive.  A  Daviess  County 
man  demanded  his  gun.  "Take  it,"  said  McBride.  Rogers 
picked  it  up  and  finding  that  it  was  loaded,  deliberately 
discharged  it  into  the  veteran's  breast.  He  then  cut  and 
hacked  the  body  with  his  cornknif e.  .  .  .  The  militia  had 
not  lost  a  m.an  killed  and  only  three  wounded.  The  Mor- 
mons killed  and  mortally  wounded  numbered  seventeen. 
The  severely  wounded  numbered  eleven,  one  boy  and  one 
woman,  a  Miss  Mary  Stedwell,  shot  through  the  hand  and 
arm  as  she  was  running  to  the  woods.^^ 

THE  MORMONS  DENY  FREEDOM   OF  THE   PRESS 

Driven  from  Missouri,  the  Mormons  founded  a  new  city, 
Nauvoo,  Illinois,  with  their  own  municipal  government, 
militia,  and  Church  hierarchy.     With  the  coming  of  power. 
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their  leaders  became  as  intolerant  as  any  of  their  persecutors. 
The  practice  of  polygamy  had  been  introduced,  and  a  strong 
faction  of  the  old  Church  tried  to  break  it  up  by  publicity, 
with  this  result: 

The  first,  and  indeed,  the  only,  number  of  the  **Ex- 
positor,"  June  7,  1844,  contained  a  scandalous  attack 
upon  the  most  respectable  citizens  of  Nauvoo  [e.g.  revela- 
tions of  immorality].  .  .  .  The  City  Council  immedi- 
ately took  into  consideration  what  would  be  the  best 
method  of  dealing  with  it,  and  resolved — 

"That  the  printing-oflSce  from  whence  issues  the 
'Nauvoo  Expositor*  is  a  public  nuisance  .  .  .  and  the 
Mayor  is  instructed  to  cause  the  said  printing  establish- 
ment and  papers  to  be  removed  without  delay,  in  such 
manner  as  he  may  direct." 

The  Mayor  (Joseph  Smith)  issued  orders  to  the  city 
marshal  to  destroy  the  press,  and  to  Jonathan  Dunham, 
acting  Major-General  of  the  Nauvoo  Legion  to  assist,  if 
called  upon.  The  marshal  with  a  small  force  demanded 
entrance.  This  was  denied,  whereupon  the  marshal  broke 
in  the  door,  carried  out  the  press,  broke  it  in  the  street, 
pied  the  type,  and  burned  all  the  papers  found  in  the 
office,  and  then  reported  to  the  Mayor,  who  sent  an  ac 
count  of  these  proceedings  to  the  Governor  of  the  State. 
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From  this  incident  arose  a  sequence  of  events  that  culmln- 
ited  in  the  murder  of  Joseph  and  Hyrum  Smith  in  the  jail 
It  Carthage  by  a  mob,  and  then  came  the  exodus  to  Utah. 
W^hat  they  suffered  here,  they  suffered  for  conscience  sake, 
md  at  the  hands  of  "the  popular  mob"  made  up  of  American 
;itizens. 

THE  SOCIAL  REFORMERS 

About  1825  there  first  appeared  in  the  United  States  what 
may  be  called  "social  reformers."  They  had  no  predecessors, 
chough  Thomas  Paine  was  in  the  direct  line,  and  Benjamin 
Franklin  and  Thomas  Jeflrerson  of  kin.  They  were  the  fore- 
runners of  our  later  radicals  and  libertarians.    The  mark  of  all 
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this  group  is  the  beHef  that  society  may  self-consciously  im- 
prove itself  and  direct  its  course,  through  research  for  facts, 
by  propaganda  and  education,  by  legislation,  and  by  changing 
public  opinion.  They  rather  definitely  gave  up  the  idea  that 
salvation  resides  in  religion  alone,  and  they  denied  the  millenial 
nature  of  the  American  democracy.  They  naturally  came 
into  conflict  with  both  religion  and  government,  for  they  dis- 
puted the  old  authoritarian,  revelation-from-above  idea  in 
favor  of  a  new  experimental,  revelation-from-below  idea,  with 
much  studying  of  cases,  statistics,  and  causes,  and  with  the 
purpose  of  reconstructing  the  social  system.  Hence  they  were 
called  "atheists"  or  "anarchists" — as  indeed  some  of  them  were. 
Since  they  criticized  the  established  order  and  advocated  sharp 
changes,  they  were  attacked  and  hampered  and  had  early  to 
take  a  real  interest  in  civil  liberty  as  a  method  of  social 
progress. 

THE   ECONOMIC    RADICALS 

The  economic  radicals  included  the  Utopian  Socialists,  cer- 
tain religious  communist  bodies,  a  few  mild  anarchists,  and 
the  short-lived  workingmen's  parties  in  New  York  and  Phila- 
delphia, 1828-183 o.  These  radicals  suffered  more  from  finan- 
cial short-windedness  than  from  persecution,  though  they  did 
endure  petty  harassment  by  their  neighborhoods.  The  moving 
spirits  of  the  communist-labor  groups  were  Robert  Dale 
Owen,  and  Frances  (Fanny)  "Wright,  editors  of  the  first  radi- 
cal organ.  The  Free  Enquirer,  an  odd  vehicle  for  philosophy, 
moral  allegories,  schemes  for  social  salvation,  and  much  excel- 
lent propaganda  for  education  and  labor  reforms.  The  paper 
was  abhorred  as  a  thing  tainted  with  immorality  and  atheism, 
and  its  editors  suffered  in  modern  fashion,  thus: 

Miss  Wright,  having  been  denied  the  use  of  the  Walnut 
Street  Theater  to  lecture  in  .  .  .  made  exertion  through 
some  of  her  friends  to  get  Washington  Hall;  this  was 
also  refused,  but  finally  Military  Hall  was  secured.  Miss 
Wright  arrived,  but  was  deterred,  it  is  supposed,  by  the 
pressure  of  the  crowd,  from  alighting.     She  addressed  a 


THE    RIGHTS    OF    THE    PEOPLE         75 

few  words  to  the  crowd  and  drove  away.  Miss  Wright 
wrote.  "During  the  absence  of  Mr.  Labbe,  the  proprietor, 
Washington  Hall,  was  rented  from  his  lady,  the  money 
paid,  and  receipt  given.  .  .  .  During  the  course  of  the 
evening  such  active  measures  were  taken  to  intimidate 
Mrs.  Labbe,  by  threats  of  arrest,  prophesies  of  riot  and 
disturbance,  and  forewarnings  of  persecution  and  loss  of 
patronage  that  the  individuals  who  had  rented  the  hall 
felt  constrained  in  deference  to  her  feelings  to  forego  its 
occupany.^^ 

Strike-breaking  by  the  military  ami  was  the  most  startling 
innovation  in  the  field  of  labor.  Although  prosecutions  for 
conspiracy  were  still  invoked  against  labor  unions,  strikes 
and  violence  had  increased.  The  military  was  first  called  out 
on  strike  duty,  August  2,  1828.^^  The  next  year  troops  were 
again  used  on  the  Baltimore  and  Ohio  railroad;  and  in  1834 
riots  on  this  railroad  became  such  a  nuisance  that  citizens 
along  its  way  printed  a  set  of  resolutions  against  the  Irish 
who  were  held  responsible.^^  These  troubles  were  chiefly 
casual  fracases  by  immigrant  laborers,  mostly  Irish,  about  the 
living  conditions  of  their  contract  camps,  the  chief  demand 
often  being  for  more  whiskey.  But  here  we  find  the  begin- 
ning of  the  long  struggle  by  labor  for  liberty.^ 


40 


FREEDOM  FOR  THE  NEW  SEX  MORALS 

The  scrutiny  of  sex  from  an  economic  and  semi-scientific 
rather  than  a  religious  view  produced  various  doctrines  and 
experiments,  among  both  communal-religious  and  free-think- 
ing groups,  ranging  from  absolute  chastity  to  community  free- 
love.  These  experiments  suffered  less  interference  than  might 
have  been  expected,  perhaps  less  than  they  have  suffered  in 
later  years.  The  economic  and  political  implications  of  sex 
freedom  were  less  realized  by  those  in  power  then  than  after- 
wards. The  societies  practicing  unusual  sex  relations  suffered 
little  persecution.  Legal  proceedings,  of  a  kind  not  precisely 
within  the  field  of  civil  liberty,  were  sometimes  instituted. 
These  concerned:     (i)   property  rights  and  the  rights  of  the 
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children,  (2)  public  morals,  which  might  be  injured  by  the 
reputed  adultery,  fornication  and  bigamy  of  some  sects.  But 
people  and  government  seemed  surprisingly  indifferent  until 
the  later  doctrines  of  the  Mormons  threatened  the  basic  mon- 
ogamous ideal  of  their  society. 

Even  the  doctrine  of  birth-control  and  the  practice  of  con- 
traception were  somewhat  widely  preached  in  these  years  with- 
out much  opposition.  Charles  Knowlton,  M.D.,  a  very 
respectable  practitioner,  who  lived  the  end  of  his  life  in  Ash- 
field,  Massachusetts,  was  confined  in  East  Cambridge  jail,  in 
1833,  and  even  set  at  hard  labor.  He  was  the  author  of  the 
first  treatise  in  the  United  States  on  these  subjects,  called  The 
Fruits  of  Philosophy,  An  Essay  on  the  Poptdation  Qtiestion. 
His  seems  to  have  been  the  single  case  of  imprisonment.  Robert 
Dale  Owen's  Moral  Physiology  ran  into  ten  or  more  editions 
without  interference.  Alexander  Noyes,  a  leader  of  socialist- 
communist  thought  suffered  some  unimportant  prosecution  for 
his  tract,  Male  Continence,  which  attracted  a  good  deal  of 
attention."*^ 

The  study  of  prostitution  and  the  social  aspects  of  sex  was 
rare,  and  met  with  reprobation  when  attempted,  as  in  the 
case  of  a  young  minister,  MacDowall,  who  felt  called  upon  to 
go  to  New  York,  acquaint  himself  with  the  prostitute  class, 
and  publish  their  stories.  His  was  a  religious  rather  than  a 
scientific  effort,  and  he  achieved  little  but  a  home  for  wayward 
girls,  soon  broken  up  by  the  pressure  of  public  opinion  and 
his  own  slackness  in  money  matters. 

He  did,  however,  publish  for  a  year  or  more  a  monthly, 
called  MacDowall's  Journal,  which  was  attacked  by  the 
respectable  newspapers,  because  it  seemed  to  endanger  both  the 
reputation  of  the  city,  and  the  character  of  its  leading  citizens, 
"It  is  spoken  of  from  Maine  to  Mississippi  as  a  vile  nuisance,*' 
declared  one  six-penny  sheet.  Editorial  nagging  finally  pro- 
duced the  following  action: 

The  Grand  Jury  presented  the  ''MacDowall's  Journal" 
as  a  nuisance  which  calls  loudly  for  the  interference  of 


the  civil  authorities.  Under  the  pretext  of  cautioning  the 
young  of  both  sexes  against  the  temptations  of  criminal 
intercourse,  it  presents  such  odious  and  revolting  details 
as  are  offensive  to  taste,  injurious  to  morals,  and  degrading 
to  the  character  of  our  city.  We  believe  the  representa- 
tions therein  made  of  the  extent  to  which  prostitution 
prevails  within  our  limits  is  grossly  exaggerated.  . 
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Nothing  was  done  to  MacDowall,  and  the  "Journal"  soon 
ifterward  failed.  But  the  incident  suggests  the  beginnings  of 
'Comstockery,"  the  later  efforts  to  bar  from  the  mails  vice 
reports  by  scientific  bodies  and  the  general  idea  of  censorship. 

Other  groups  of  the  social  reformers  were  interested  in  a 
ligher  social  status  for  certain  sections  of  society  by  the 
iboUtion  of  slavery  and  the  emancipation  of  women;  in  free 
X)pular  education  with  enlarged  opportunities  for  the  poorer 
:lasses,  women,  and  Negroes;  in  temperance;  and  in  freedom 
)f  thought,  especially  in  the  fields  of  religious  criticism, 
;cientific  research,  and  experiments  such  as  vivisection.  The 
nter-relation  of  these  groups,  then  as  now,  possibly  because 
;heir  adherents  were  so  few  in  number,  is  shown  in  inter- 
ocking  directorates  and  common  memberships.  The  move- 
nent  for  equal  suffrage  was  partly  in  order  that  the  votes  of 
vomen  might  kill  the  liquor  traffic.  Communists  like  Owen 
"urthered  the  labor  parties,  free  education,  and  birth  control 
>ecause  they  were  all  to  alleviate  poverty.  These  movements 
nay  all  be  called  humanitarian,  but  they  had  two  sections, — 
)ne  wing  emotional  and  melodramatic,  and  the  other  practical 
,nd  scientific.  Although  these  years  saw  only  the  beginnings 
>f  such  labors,  their  interest  in  relation  to  civil  liberty  is 
eal,  both  in  themselves  and  their  later  difficulties. 

CRUEL   AND    UNUSUAL    PUNISHMENTS 

In  spite  of  the  prison  reforms  of  this  period,  forced  by 
lumanitarian  and  labor  movements,  legal  punishments  existed 
hat  might  well  have  brought  them  within  the  constitutional 
>rohibition  against  "cruel  and  unusual  punishments."  In 
879,  in  Massachusetts,  Connecticut  and  Rhode  Island,   ten 
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crimes  were  punishable  by  death.  "In  1822,  a  felon  was 
flogged  on  the  campus  of  Yale  College  in  the  presence  of  the 
students.  ...  So  late  as  18 17,  in  Philadelphia,  a  sailor  was 
bound  to  the  iron  rings  outside  the  walls  of  the  Walnut  street 
prison  and  flogged.  ...  In  181 1,  the  Superior  Court  of 
Georgia,  at  Milledgeville,  sentenced  one  Miss  Palmer  to  be 
ducked  in  the  Oconee.** 

THE  FIRST  AMERICAN  REVOLUTION 
THE  DORR  WAR 1  842 

The  Dorr  War  in  Rhode  Island  was  the  first  American 
Revolution.  That  of  1776  was  begun  by  Englishmen.  Its 
little-known  history,  and  the  invasions  of  liberty  it  caused, 
make  it  a  necessary  part  of  our  study.  In  1840,  Rhode  Island 
still  lived  under  a  Charter  granted  by  Charles  II  in  1663 
by  which  a  Charter  Assembly  exercised  uncontrolled  power. 
Since  1666  suffrage  had  been  limited  to  "freemen'* — free- 
holders of  certain  property  (at  this  time  fixed  at  $134)  and 
their  eldest  sons.  Yet  even  such  qualified  persons  had  to  be 
voted  into  suffrage  by  the  other  "freemen**  of  the  town,  and 
this  they  were  not  legally  bound  to  do.  Moreover  no  reap- 
portionment of  the  representation  of  the  towns  had  been 
made  since  the  Colonial  charter,  and  this  had  resulted  in  great 
inequalities,  especially  in  the  urban  centers  where  modem 
industry  had  begun  to  concentrate  great  numbers  of  un-en- 
franchised  working-men.  Government  was  by  a  minority,  a 
landed  aristocracy,  with  the  strange  right  of  succession.  The 
effect  of  this  upon  civil  rights  and  civil  liberty  is  thus  indi- 
cated: 

No  person  whatever,  since  the  Revolution,  had  been 
permitted  to  bring  suit  in  any  court  of  law  in  the  State, 
or  have  a  writ  out  of  the  clerk*s  office  unless  he  be  a 
free-holder.  The  right  of  a  trial  by  a  jury  of  impartial 
peers  is  denied  since  none  but  freemen  could  sit  on  juries. 
Another  law  authorized  the  town  council  when  any  person 
whom  "they  shall  determine  to  be  an  unsuitable  person 
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to  become  an  inhabitant  of  the  town,  enters,  to  give 
notice  to  that  person  (he  not  being  a  free-holder)  to  de- 
part out  of  the  town  within  a  certain  period,  on  penalty 
...  of  being  bound  for  one  year  into  servitude  to  any 
citizen  of  the  United  States." 

Reverend  William  Fuller,  a  respectable  minister,  was 
preaching  (about  1830)  in  a  house  erected  by  the  con- 
tributions of  Christians,  many  of  whom  were  disfranch- 
ised. .  .  .  But  his  faithful  testimony  against  rum-selling 
made  him  obnoxious  to  a  number  of  free-holders  by  whom 
he  was  formally  notified  that  he  should  be  banished  from 
the  town  unless  he  altered  his  style  of  preaching.  He 
pursued  the  even  tenor  of  his  way.  .  .  .  Either  by  order 
of  the  town  authorities  or  else  by  vote  of  the  freemen  in 
open  town  meeting  he  was  authoritatively  ordered  to 
leave  town  with  which  orders  he  peaceably  complied,  and 
left  the  State. 

An  attack  on  freedom  of  assemblage  may  be  found  in 
the  resolution  enforced  at  Providence  .  .  .  excluding  all 
persons  except  themselves  (the  free-holders)  from  the 
Town  House  during  the  Town  Meeting. ^^ 

Finally  in  1841  as  a  result  of  two  Constitutional  Conven- 
tions,— one  voted  by  the  popular  suffrage  associations,  and  the 
other  held  by  the  alarmed  Assembly  itself, — Rhode  Island  supv- 
plied  itself  with  two  constitutions  in  place  of  none.  What  the 
actual  preference  of  the  people  was  is  not  clear,  though  it  seems 
that  the  "people's  Constitution'*  got  a  majority  of  the  new 
electorate  of  adult  males,  and  even  of  the  old  Charter  "free- 
men" electorate.  At  any  event,  on  April  18,  1842,  under  the 
Peoples'  Constitution,  Thomas  Wilson  Dorr,  an  abolitionist, 
was  elected  Governor  with  6,147  votes,  and  nearly  a  full 
House  and  Senate;  while,  next  day.  Governor  King  was  re- 
elected by  the  Charter  group.  Rhode  Island  attained  the 
distinction  since  attained  only  by  Utah  Territory  of  having 
two  governments.  Meanwhile  the  Charter  Assembly  had  pro- 
scribed possibly  180  citizens  of  the  State,  many  of  them 
prominent,  for  participating  in  this  "revolution"  or  "rebel- 
lion."    The  method  was  by  the  famous  "Algerine  Laws,"  so 
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called  from  their  severity,  akin  to  the  barbarity  of  the  Algerine 
pirates. 

THE  ALGERINE  LAWS 

After  a  preamble,  explaining  that  "in  a  free  government 
the  duties  of  the  citizen  to  authority  should  be  plainly  defined, 
and  that  the  good  people  of  the  state  have  been  misled  by 
certain  artful  persons  into  a  plan  for  the  subversion  of  the 
government,"  it  was  enacted: — 

Section  3.  If  any  persons,  except  such  as  are  duly 
elected  thereto,  according  to  the  laws  of  this  State,  shall, 
under  any  pretended  constitution  of  government  .  .  . 
or  otherwise,  assume  to  exercise  any  of  the  Legislative, 
Executive,  Judicial,  etc.  functions  of  the  offices  of 
Governor,  Lieutenant-governor,  Senators,  etc.  of  this 
State  .  .  .  either  separately  or  collectively,  or  shall  as- 
semble for  the  purpose  of  exercising  any  such  functions 
.  .  .  every  such  exercise  or  meeting  .  .  .  shall  be  deemed 
to  be  an  usurpation  of  the  sovereign  power  of  this  State, 
and  is  hereby  declared  to  be  treason  against  the  State  and 
shall  be  punished  by  imprisonment  during  life.  .  .  . 

Section  4.  All  offences  under  this  act  shall  be  triable 
before  the  Supreme  Judicial  Court  only.  .  .  .  All  indict- 
ments .  .  .  and  also  all  indictments  for  treason  against 
this  State,  may  be  preferred  and  found  in  an)''  county  of 
this  State  without  regard  to  the  county  in  which  the  of- 
fence was  committed;  and  the  supreme  Judicial  Court 
shall  have  full  power  for  good  cause  ...  to  remove  for 
trial  any  indictment  ...  to  such  county  of  the  State  as 
they  shall  deem  best  for  the  purpose  of  ensuring  a  fair 
trial  of  the  same,  and  shall  upon  conviction  of  any  such 
offender  .  .  .  have  full  power  to  order,  and  from  time  to 
time  alter,  the  place  of  imprisonment  of  such  offender  to 
such  county  jail  .  .  .  any  act,  law,  or  usage  to  the  con- 
trary notwithstanding.** 

In  spite  of  this  remarkable  recognition  of  the  Judicial  Court 
as  a  kind  of  Star  Chamber,  the  People's  government  waj 
organized  in  an  old  foundry  in  Providence,  May  3,  and  Don 
sent  a  dignified  message  to  his  new  Assembly.     The  Algerin< 
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iws  were  repealed,  and  a  few  minor  offices  filled.  Meanwhile 
le  Charter  government  met  at  Newport  and  sent  commis- 
oners  to  Washington.*'^  Dorr's  search  for  help  from  Tam- 
lany  Hall  in  New  York;  the  abortive  attack  on  an  Arsenal; 
nd  the  subsequent  dilatory  and  futile  military  operations  of 
oth  governments  are  the  records  of  a  revolution  so  constitu- 
onal-minded  on  the  people's  part  that  they  could  not  be 
ersuaded  to  use  force,  and  so  uncertainly  opposed  by  the  en- 
renched  power  that  they  seemed  to  admit  their  arms  would 
ot  be  supported.  The  Charter  Assembly  finally  declared 
lartial  law  over  the  entire  State  from  June  25  to  August  8, 
hen  it  was  suspended  by  the  Governor  until  September  i, 
id  later  suspended  indefinitely.  The  alleged  violations  of 
:vil  liberty  run  into  the  hundreds,  of  which  some  specimens 
:e  here  recorded:  *^ 

A  Providence  blacksmith  was  arrested  .  .  .  marched 
through  the  streets  by  a  band  of  twelve  men,  nine  of 
whom  were  negroes,  and  confined  in  the  armory  over- 
night. Sunday  he  was  released  by  the  colonel  as  no 
charges  were  made  against  him.  A  farm  employee,  of 
Warren,  was  arrested,  kept  in  jail  seven  days,  examined  by 
one  of  the  commissioners,  and  discharged  three  days  later, 
there  being  no  accusation  against  him  unless  it  was  that 
of  being  employed  as  a  moderator  of  a  people's  town 
meeting.  A  minister  was  eating  his  dinner  .  .  .  when 
three  soldiers  burst  into  his  room  and  searched  the  house; 
though  they  found  no  concealed  weapons,  they  made  the 
clergyman  a  prisoner  and  marched  him  to  a  tavern.  .  .  . 
It  causes  no  surprise  to  find  that  sixteen  persons  were  con- 
fined for  three  days  in  one  cell,  twelve  feet  by  nine.  In 
another,  seven  by  ten,  fourteen  men  were  confined.*^ 

A  brother  of  Colonel  Cooley,  who  had  come  on  from 
New  York,  but  with  no  intention  of  taking  any  part  in 
the  matter,  having  been  arrested  and  confined  for  a  long 
time  in  the  pestilent  air  of  the  prison,  until  he  became 
insane,  died  suddenly  during  the  trial  of  his  brother  for 
treason.  August  11,  after  martial  law  had  been  sus- 
pended, Mr.  Hoskins,  a  citizen  of  New  Hampshire  was 
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arrested.  .  .  .  The  Justice  had  begun  to  get  the  warrant 
ready,  but  fearing  to  be  too  late,  despatched  the  Deputy 
Sheriff  without  one,  and  Mr.  Hoskins  was  arrested, 
examined  and  committed  before  the  warrant  was  made 
out  against  him.  General  Carpenter  urged  that  he  should 
be  set  at  liberty.  Mr.  Hazard,  the  justice,  replied  very 
pettishly,  ''I  don't  care  a  damn  for  the  letter  of  the  law. 
It  is  time  the  law  was  resolved  into  its  original  elements." 
They  found  nothing  that  could  be  construed  as  treason 
when  Mr.  Hoskins  had  been  confined  in  prison  for  sev- 
eral days.*^ 

"The  Express,"  the  organ  of  the  Constitutionalists, 
though  its  prevailing  voice  had  been  for  peace,  even  to 
the  last,  was  marked  as  one  of  the  first  victims  of  the 
aristocratic  triumph.  .  .  .  There  are  two  accounts.  .  .  • 
One  that  armed  men  presented  themselves  at  the  print- 
ing-office, and  demanded  that  the  publication  should  cease, 
or  they  would  throw  the  types  into  the  street;  another, 
is  that  the  landholder,  the  Charterist  who  owned  the 
building,  preemptorily  ordered  the  printing  to  cease,  and 
with  a  similar  threat.  After  the  suppression  of  "The 
Express,"  the  "Republican  Herald"  began  to  publish  some 
of  the  passing  occurrences,  but  soon  after  announced  that 
it  had  been  taught  that  "the  truth  was  not  to  be  spoken 
at  all  times."  It  declined  to  publish  the  particulars  of 
outrages  committed  by  the  Charterists.^^ 

PREsroENT  Tyler's  threat  of  federal  interference 

Appeals  were  made  by  both  sides  for  the  United  States  to 
establish  the  new  or  protect  the  old  government.  The  issue 
concerned  national  politics,  since  an  Abolitionist  government 
in  Rhode  Island  would  injure  the  slave-states,  perhaps  chang- 
ing the  alliance  of  two  senators.  President  Tyler's  promise 
of  armed  help  to  the  Charterists  was  a  principal  cause  of  the 
early  downfall  of  Dorr's  party,  for  it  alienated  possible  aid 
both  within  and  without  the  State.  Tyler  stated  his  position 
thus: 

They  are  questions  of  municipal  regulation,  the  ad- 
justment of  which  belongs  exclusively  to  the  people  of 
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Rhode  Island  .  .  .  however,  when  an  insurrection  shall 
exist  and  a  requisition  shall  be  made,  I  shall  not  be  found 
to  shrink  from  the  performance  of  a  duty.  .  .  .  The 
Executive  could  not  look  into  real  or  supposed  defects  of 
the  existing  government,  in  order  to  ascertain  whether 
some  other  plan  of  government  proposed  for  adoption  was 
better  suited  to  the  wants  and  more  in  accord  with  the 
wishes  of  any  portion  of  her  citizens.  To  throw  the 
Executive  power  of  this  Government  into  any  such  con- 
troversy .  .  .  might  lead  to  an  usurped  power,  danger- 
ous alike  to  the  stability  of  the  State  governments  and  the 
liberties  of  the  people.  It  will  be  my  duty  to  respect  the 
requisitions  of  that  government  which  has  been  recog- 
nized as  the  existing  government  through  all  time  past, 
imtil  I  shall  be  advised  in  regular  manner  that  it  has 
been  .  .  .  abolished  and  other  substituted  in  its  place, 
by  legal  and  peaceable  proceedings,  adopted  and  pur- 
sued by  the  authorities  and  people  of  the  State.^ 
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The  threat  here  given  was  made  real  on  May  2,  when  the 
jarrison  of  Fort  Adams  was  raised  from  10  oflScers  and  109 
nen  to  21  officers  and  281  men.  Later  Major  Payne  was 
lirected  to  obtain  accurate  information  on  the  probability  of 
;onflict  between  the  two  parties.  Tyler  repeated  his  readi- 
less  "to  succor  the  authorities  of  the  State,"  on  May  7.  Such 
eagerness  to  intervene  is  in  complete  contrast  with  the  failure 
)f  the  United  States  to  interest  itself  in  the  Mormons  in 
Missouri  who  needed  succor  much  worse  than  Rhode  Island. 
Jut  power  was  with  the  Southern  States,  and  the  Charter 
government  increased  that  power,  while  the  Mormons  were 
■reeing  slaves,  and  so  the  group  with  power  decided  who  should 
mjoy  liberty. 

Threatened  with  Federal  action,  and  disintegrating  within, 
:he  Dorr  government  disappeared.  Dorr  left  the  State,  but 
vas  later  arrested  and  tried  for  treason. ^■'-  However,  this  only 
\merican  revolution  was,  in  fact,  successful,  for  the  Charter 
government  held  a  new  constitutional  convention  and  pro- 
x>sed  a  more  liberal  constitution  which  was  adopted  Novem- 
ber 23,  1843,  by  7,032  votes  to  59. 


CHAPTER  III 

THE  ABOLITIONISTS 
(1830-1860) 

The  Abolitionists  were  the  radical  bloc  of  the  general  and 
wide-spread  oppositon  to  slavery.  They  wanted  immediate 
abolition  by  federal  act;  and  between  1830  and  i860  they 
carried  on  a  vigorous  propaganda  for  it.  This  was  the  peace- 
ful and  legal  effort  of  very  respectable  citizens  to  change 
what  they  held  to  be  a  great  economic  and  social  evil;  yet 
they  suffered  every  possible  denial  of  their  liberties  in  the 
attempt.  Their  liberty  was  invaded  by  law  and  by  the  failure 
of  the  law,  by  mob  and  individual  lawlessness,  even  by  violence 
upon  their  representatives  in  Congress. 

Their  insistence  upon  the  moral  right  of  a  minority  to 
agitate  for  even  the  most  radical  changes,  by  free  speech  and 
a  free  press,  by  petition,  and  with  full  liberty  and  protection, 
was  scarcely  less  important  than  their  struggle  against  slavery. 
The  Abolitionists  were  attacked  by  a  powerful  group — claim- 
ing to  be  a  majority  of  the  people — under  that  ancient  pre- 
text that  the  "safety  of  the  community"  is  so  superior  to 
any  constitution  that  this  "majority"  can  set  aside  legal 
processes  in  favor  of  force.  Yet  all  this  time  the  real  majority 
of  the  American  people,  including  many  in  the  Slave  States, 
wanted  in  a  luke-warm  way  to  abolish  slavery  somehow,  som.e- 
time.  The  claim  of  danger  to  the  state  from  the  abolitionists 
was  unfounded,  for,  John  Brown  excepted,  the  Abolitionists 
never  used  force.  William  Lloyd  Garrison,  though  he  burned 
the  Constitution  as  a  "compact  with  Hell,"  was  himself  a  non- 
resistant,  and  many  of  his  supporters  were  Quakers.  It  is  the 
irony  of  history  that  these  Quakers,  accused  of  "endangering 
the  community,"  suffered  later  because  they  would  not  take  up 
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irms  for  the  cause  for  which  they  otherwise  had  fought, 
rhe  purpose  of  the  AboUtionists  was  so  far  from  dangerous 
:o  the  State,  and  so  essentially  right  that  in  thirty-five  years 
:rom  the  time  the  agitation  started  the  North  was  in  arms  to 
enforce  their  ideas  and  save  the  union!  Rarely  has  the  purpose 
)f  a  persecuted  minority  so  quickly  been  vindicated. 

The  facts  are  treated  in  two  parts;  what  happened  to  Aboli- 
:ionists  in  the  South  and  what  happened  in  the  North.  Inter- 
;wined  are  the  eflforts  of  the  Southern  States  by  political 
:oercion  to  make  the  North  aid  in  the  persecution  of  Aboli- 
ionists. 

ABOLITIONISTS  IN  THE  SOUTH 

In  the  South  until  1828,  agitation  against  slavery  by 
Southerners  or  by  outsiders  was  tolerated.  Itinerant  Benjamin 
^undy  went  around  forming  anti-slavery  societies  until  there 
vere  more  of  these  in  North  Carolina  than  in  any  other  state. ^ 
\fter  that  time  conditions  changed,  for  slaves  had  increased 
n  economic  value: 

Even  in  the  South  slavery  had  not  been  formally  estab- 
lished by  statute  in  any  State.  It  was  a  tolerated  anomaly, 
an  incongruity  which  had  grown  up  since  1793,  under 
the  invention  of  the  cotton-gin,  and  the  vast  development 
of  cotton-culture  into  a  gigantic  moneyed  interest,  and 
then  transformed  into  a  political  power.  It  was  sec- 
tional and  aristocratic.^ 

This  change,  and  the  irritation  felt  even  by  liberal  Southern- 
ers at  Northern  demands  for  "immediate"  abolition,  soon 
:losed  the  whole  South  against  outside  agitation,  and  outlawed 
:he  Southerner  who  dared  advocate  a  change.  Tolerance 
iraried  in  the  South,  North  Carolina  remained  liberal  until 
late,  but  generally  constitutional  rights  in  opposition  to 
ilavery  were  abolished  by  law  or  violence.  Nor  did  the  rest 
)f  the  Union  try  to  enforce  these  guarantees  until  1861. 
[lather  the  danger  was  that  the  South  might  enforce  their 
:ode  on  the  rest  of  the  nation.    James  Bryce  says: 
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The  tie  of  obedience  to  the  national  government  was 
palpably  loosened  over  a  large  part  of  the  country.^ 

Legal  coercion  and  the  crushing  compulsion  of  Southern 
caste  society  presently  stopped  even  the  demand  for  the  pro- 
tection of  civil  rights  for  abolitionists.  The  significance  of 
the  period  is  not  in  the  record  of  violated  liberties,  but  in  the 
silence. 

Let  the  South  define  civil  liberty  in  these  years.  Senator 
'William  C.  Preston  declared  in  the  United  States  Senate: 

Let  an  Abolitionist  come  within  the  borders  of  South 
Carolina,  if  we  can  catch  him,  we  will  try  him;  and  not- 
withstanding all  the  interference  of  all  the  governments 
on  earth,  including  the  Federal  government,  we  will 
hang  him. 

A  member  from  South  Carolina  declared  in  the  House: 

I  warn  the  Abolitionists,  ignorant,  infatuated  bar- 
barians as  they  are,  that  if  chance  throw  any  one  of  them 
into  our  hands,  he  may  expect  a  felon's  death.^ 

MOB  VIOLENCE  IN  THE  SOUTH 

The  record  of  actual  violence  against  Abolitionists  in  the 
South  is  hard  to  compile.  The  Liberator, — an  example  but 
biased  source,  printed  this  on  December  19,   1856: 

A  record  of  the  cases  of  lynch-law  in  the  Southern 
States  reveals  the  startling  fact  that  within  twenty  years, 
over  three  hundred  white  persons  have  been  murdered 
upon  the  accusation — in  most  cases  unsupported  by  legal 
proofs — of  carrying  among  the  slave-holders,  arguments 
addressed  to  their  own  intellects  and  consciences  as  to  the 
morality  and  expediency  of  slavery. 

Cutler  in  his  accurate  Lynch  Law  declares  that  no  such 
record  can  be  made  out,  and  that  many  who  did  suffer  mob 
violence    were   not    peaceful    abolitionists,    but    really   slave- 
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tealers,  gamblers,  and  inciters  to  slave  insurrection  for  their 
wn  ends.  Charges  of  these  other  crimes  were  doubtless  made 
gainst  Abohtionists  too,  to  justify  the  attacks  on  them  for 
heir  opinions.  But  whether  abolitionists  or  criminals,  they 
vere  entitled  to  leeal  trials.  Professor  Hart  in  Abolition  and 
llai'ery,  thinks  the  Liberator  figure  wildly  partisan,  and 
lotes  but  three  cases, — an  error  in  the  other  direction.^  What 
lid  happen  in  the  South  from  year  to  year  is  shown  by  the 
ollowing  facts: 

In  July,  1835  Amos  Dresser,  one  of  the  former  students  of 
.ane  Seminary,  who  was  selling  Bibles  and  a  few  other  books 
n  Tennessee  was  arrested  as  an  Abolition  agent.  In  his  trunk 
vere  found  three  books  by  Abolitionists,  put  in  by  Dresser  for 
)rivate  reading,  and  some  old  newspapers  of  the  same  charac- 
er  which  he  said  he  used  to  prevent  his  books  rubbing  to- 
;ether. 

He  was  brought  before  a  Committee  of  Vigilance  con- 
sisting of  sixty-two  of  the  principal  citizens,  including 
seven  elders  of  the  Presbyterian  Church.  His  private 
journal  was  examined.  The  Mayor  gave  up  the  attempt 
to  read  it  aloud,  observing  that  it  "was  evidently  very 
hostile  to  slavery."  Private  letters  were  then  read 
aloud.  .  .  .  At  eleven  o'clock  the  young  man  was  sent 
into  an  adjoining  room  to  await  judgment.  It  was  with 
horror  he  heard  from  the  principal  city  officer  that  the 
Committee  were  debating  whether  his  punishment  should 
be  thirty  lashes,  or  a  hundred,  or  death  by  hanging.  The 
Committee  acknowledged  through  the  whole  proceeding 
that  Dresser  had  broken  no  laws;  but  pleaded  that  if  the 
law  did  not  sufficiently  protect  slavery  against  the  assaults 
of  opinion,  an  association  of  gentlemen  must  make  law 
for  the  occasion.  He  was  found  guilty  of  three  things; 
of  being  a  member  of  an  Anti-Slavery  Society  in  another 
state;  of  having  books  of  an  anti-slavery  tendency  in  his 
possession,  and  of  bei^tg  believed  to  have  circulated  such 
in  his  travels.  He  was  condemned  to  receive  twenty 
lashes  on  his  bare  back  in  the  market-place  .  .  .  and 
there  by  torch-light  he  was  stripped  and  flogged  with  a 
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heavy  cow-hide.  Twenty-four  hours  were  allowed  for 
him  to  leave  the  city.  .  .  .  Entire  strangers  bathed  his 
wounds  .  .  .  and  furnished  him  with  a  disguise.  .  ,  . 
He  left  the  place  on  foot,  early  in  the  morning.  Neither 
clothes,  books,  nor  papers  were  ever  returned  to  him.® 

Robinson,  an  English  book-seller  was  whipped  and 
driven  out  of  Petersburg,  Va.,  in  1832,  for  saying  thaf 
"the  blacks  as  men  were  entitled  to  their  freedom,  and 
ought  to  be  emancipated."  John  Lamb  was  tarred  and 
feathered,  badly  burned  and  whipped  for  taking  the 
"Liberator."  ^ 

Marius  R.  Robinson  went  to  Berlin,  Mahoning  County, 
to  deliver  several  lectures  .  .  .  June  3,  1837  he  was 
seized  by  a  band  of  ruffians  .  .  .  dragged  out  of  the 
house  of  the  friend  with  whom  he  was  staying,  carried 
several  miles  away  and  subjected  to  the  cruel  indignity  of 
a  coat  of  tar  and  feathers  .  .  .  carried  some  miles 
further,  and  having  been  denuded  of  much  of  his  cloth- 
ing, left  in  an  open  field.  .  .  .  The  bodily  injuries  re- 
ceived on  that  dreadful  night  affected  his  health  ever 
afterwards,  and  even  aggravated  the  pains  of  his  dying 
hours.® 

A  young  Irishman,  a  stone-cutter,  at  work  on  the 
State  House  of  South  Carolina,  dropped  a  casual  remark 
that  "slavery  caused  a  white  laborer  at  the  South  to  be 
looked  upon  as  an  inferior  and  degraded  man.  .  .  ."  He 
was  at  once  seized,  thrust  into  jail,  taken  out,  and  dragged 
through  the  streets,  tarred  and  feathered,  and  then  with- 
out other  clothing  than  a  pair  of  pants,  put  into  a 
negro  car  for  Charleston,  whence,  after  a  week's  im- 
prisonment, he  was  banished  from  the  State.  .  .  , 

In  the  Spring  of  i860  Reverend  Solomon  McKinney 
went  to  Texas,  a  Democrat  ...  he  believed  that  the 
Bible  sanctioned  slavery.  In  Dallas  County  he  preached 
on  the  relative  duties  of  master  and  slave.  A  public  meet- 
ing was  held  and  he  was  warned  not  to  preach  there  again. 
He  started  for  the  North,  but  he  and  his  companion 
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were  overtaken,  carried  back  and  imprisoned.  They  were 
soon  taken  from  the  jail  by  armed  men,  and  whipped  with 
raw-hides,  receiving  eighty  lashes  each,  until  their  backs 
were  "one  mass  of  clotted  blood  and  bruised  and  mangled 
flesh.  .  .  ."  « 

SUPPRESSION   BY  LAV  IN  THE  SOUTH 

The  Southern  states  early  enacted  laws  to  suppress  free 
speech  or  assemblage  concerning  slavery.  This  was  one  reason 
they  had  so  little  mob  violence — fear  of  the  law  checked  any 
such  discussion: 

When  some  people  met  at  Smithfield,  Virginia,  in  1827, 
to  form  an  abolition  society,  the  meeting  was  broken  up 
by  the  magistrates,  on  the  ground  that  as  there  was  no 
law  authorizing  such  a  meeting,  it  must  be  contrary  to 
law.  The  author  of  Americans  as  They  Are^  published 
in  1828,  refers  to  the  extreme  irritability  of  the  South  on 
the  question,  and  the  actual  danger  of  death  if  a  lawyer 
defended  a  slave.^^ 

Virginians  were  ousted  from  membership  in  churches  fcM* 
attacking  slavery,  and  one  clergyman  was  tried  for  inciting  to 
insurrection  by  his  sermons.  By  about  1828  freedom  of 
speech  against  slavery  was  dead  in  the  South.^^  The  lack  of  a 
law  was  soon  remedied,  and  statutes  appeared  in  almost  every 
Southern  state  penalizing  advocacy  of  abolition.^^ 

STATUTES  DENYING  FREEDOM  OF  SPEECH 

Such  an  ordinance  follows: 

If  a  person  by  speaking  or  writing  maintain  that  owners 
have  no  right  of  property  in  their  slaves,  he  shall  be 
confined  in  jail  not  more  than  one  year  and  fined  not  ex- 
ceeding $500.-'^^ 

By  the  Virginia  Code  in  the  fifties,  publications  which 
tended  to  incite  insurrections  were  punishable  by  death.  Grant- 
ing slavery,  there  was  excuse  for  this  in  the  ever-present  fear 
of  rebellion  in  the  South.    But  as  usual  the  alleged  "tendency** 
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of  words  to  excite  acts  was  used  to  justify  prosecutions  for 
words  which  had  no  such  tendency.  The  following  case  is 
an  illustration: 

Dr.  Reuben  Crandall,  a  teacher  of  botany  of  high  char- 
acter, was  arrested  in  Washington,  (D.  C.)  and  thrown 
into  jail  on  the  charge  of  circulating  incendiary  publica- 
tions with  a  view  to  excite  an  insurrection  of  slaves. 
The  evidence  was  that  some  of  his  botanical  specimens 
were  wrapped  in  old  copies  of  anti-slavery  papers  .  .  . 
and  that  he  had  lent  an  anti-slavery  paper  to  a  white 
citizen.  The  passages  read  in  court  were  no  more  inflam- 
matory than  the  writings  of  Jefferson  and  Patrick  Henry. 
The  Prosecuting  Attorney  made  a  desperate  attempt  to 
secure  conviction,  though  without  success.  But  Crandall's 
close  confinement  for  eight  months  in  a  damp  dungeon 
brought  upon  him  a  lingering  consumption  which  termi- 
nated his  life  in  1838.^* 

Where  these  laws  did  not  exist  or  could  not  be  applied, 
deportations  on  various  pretexts  were  tried.  Here  is  the  case 
of  a  lecturer  deported  as  a  vagrant  under  a  local  ordinance: 

Licking  County,  Granville  Township,  ss. 
To  H.  C.  Mead,  Constable, 
Greeting. 

Whereas,  we,  the  undersigned  overseers  of  the  poor 
of  Granville  Township,  have  received  information  that 
there  has  lately  come  into  said  township  a  certain  poor 
man  named  Robinson,  who  is  not  a  legal  resident  thereof, 
and  will  be  likely  to  become  a  township  charge;  you  are 
therefore,  hereby  commanded  forthwith  to  warn  the  said 
Robinson,  with  his  family,  to  depart  out  of  said  town- 
ship. And  of  this  warrant  make  service  and  return. 
Given  under  our  hands  this  first  day  of  March,  1839.^^ 

EXTENSION   OF   SOUTHERN    LAWS    TO    THE   NORTH 

When  the  Northern  states  showed  no  great  vigor  in  sup- 
pressing the  leaders  or  presses  of  this  "incendiary"  movement, 
the  South  made  repeated  efforts  to  hale  Abolitionist  leaders 
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into  Its  Jurisdiction  both  by  violence  and  by  amazing  uses  of 
the  extradition  laws.  They  were  not  successful.^®  For 
example: 

There  came  to  New  York  harbor  from  Charleston, 
S.  C,  a  tender  belonging  to  a  United  States  revenue 
cutter,  with  eighteen  men  on  board,  intent  on  capturing 
Arthur  and  Lewis  Tappan,  Elizur  "Wright,  and  William 
Goodell.  Mr.  Wright  one  day  overheard  in  Gilpin's  news- 
room the  plans  for  the  capture;  yet  he  and  Arthur  Tappan 
walked  leisurely  home  to  Brooklyn  that  night.^^ 

Governor  Lumpkin,  of  Georgia,  on  December  26,  1831, 
had  signed  an  act  of  the  Legislature  which  promised  a 
reward  of  $5,000  to  the  person  who  would  bring  Garrison 
there  to  be  judged  according  to  the  laws  of  the  State. 
That  is  to  say,  the  State  of  Georgia  offered  a  prize  for  the 
commission  of  a  crime.^® 

The  Louisiana  Journal  carried  this  amazing  offer: 

The  following  has  been  handed  to  us  by  the  Committee 
of  Vigilance  of  the  Parish  of  East  Feliciana,  for  pubUca- 
tion: 

FIFTY  THOUSAND  DOLLARS 
REWARD 

The  above  reward  will  be  given  on  the  delivery  to  the 
Committee  of  Vigilance  ...  of  the  notorious  abolition- 
ist, ARTHUR  TAPPAN,  of  NEW  YORK. 

Papers  opposed  to  abolition  throughout  the  United 
States  are  requested  to  give  publicity  to  the  above. 

Jackson,  La.,  Oct.  15,  1835. 

In  1835,  Governor  Gayle  of  Alabama  demanded  of  the 
Governor  of  New  York  that  Ranson  G.  Williams,  pub- 
lishing agent  of  the  American  Anti-Slavery  Society  should 
be  delivered  up  for  trial  under  the  laws  of  Alabama — a 
State  in  which  he  had  never  set  foot — on  an  indictment 
by  the  Grand  Jury  of  Tuscaloosa  County.  The  words 
on  which  he  was  charged  with  being  a  "seditious  person, 
greatly  disaffected  to  the  laws  of  the  State  .  .  .  and  in- 


92        CIVIL    LIBERTY    IN    THE   U.   S. 

tending  to  produce  insurrection  among  the  slave  popula- 
tion were  given, — 

*God  commands,  and  all  nature  cries  out,  that  m.en  should 
not  be  held  as  property.  The  system  of  making  men 
property  has  plunged  2,500,000  of  our  fellow-countrymen 
into  the  deepest  physical  and  moral  degradation.*  "  ^^ 

The  Governor  of  New  York  naturally  refused  to  honor 
such  a  demand.  Indeed  most  of  these  offers  were  threats  for 
publicity  purposes  never  expected  to  secure  any  victims.  Yet 
one  did. 

John  B.  Mahin,  a  citizen  of  Ohio,  on  requisition  of 
Governor  Clark,  of  Kentucky,  was  delivered  up  by  Gov- 
ernor Vance  of  Ohio  as  a  fugitive  from  justice  ,  .  •  to 
be  tried  on  an  indictment  for  assisting  the  escape  of 
certain  slaves.  He  had  not  been  in  Kentucky  for  19 
years!  Yet  he  was  arrested  at  his  residence,  September 
17,  1838,  hurried  to  Kentucky  and  shut  up  in  jail,  with- 
out allowing  him  time  to  procure  a  writ  of  habeas  corpus, 
or  summon  evidence  in  his  behalf.  He  was  tried  by  the 
Circuit  Court  of  Kentucky.  ...  It  was  admitted  by  the 
attorney  for  the  Commonwealth  that  the  prisoner  was  a 
citizen  of  Ohio  and  not  in  Kentucky  at  the  time  of  the 
alleged  offense,  yet  he  made  an  effort  to  procure  convic- 
tion.   The  jury  returned  a  verdict  of  not  guilty.' 
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ABOLITIONISTS  IN  THE  NORTH 

In  the  North  the  problem  was  twofold.  First,  how  far 
the  economic  and  political  power  of  the  South  could  coerce 
Northern  people  into  stopping  anti-slavery  agitation.  Second, 
how  far  race  prejudice  and  economic  antagonism  against  the 
Negro  in  the  North  would  second  the  demands  of  the  South. 
William  Birney  gives  a  very  acute  analysis  of  the  forces  at 
work  to  curtail  liberty  for  anti-slavery  agitation  in  the  North: 

I.    The  slave  States  were  in  possession  of  the  patronage 
and  power  of  the  government. 
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2.  The  two  parties  were  bound  hand  and  foot  to  the  slave 
power.  "In  1836  it  was  no  uncommon  belief,  even 
among  the  intelligent,  that  resistance  to  the  demands 
of  the  slave-power  was  unlawful  and  akin  to  treason." 

3.  Many  church  organizations  embraced  both  free  and 
slave  territory  .  .  .  and  all  the  conservative  forces 
were  arrayed  against  a  discussion  likely  to  result  in 
schism.    This  was  also  true  of  the  large  secret  orders. 

4.  The  commercial  and  manufacturing  classes  were  gen- 
erally hostile  to  agitation.  They  wished  to  be  let 
alone.  . 

5.  The  prejudice  against  the  negroes  among  the  Northern 
people  indisposed  them  to  resist  the  slave  power.  .  .  . 
Emancipation  might  mean  the  negroes  would  migrate 
en  masse  to  the  North. 

6.  The  prevalent  aversion  among  moral  and  religious 
people  to  take  any  part  in  pK>litical  action  greatly 
increased  the  difficulty  of  organizing  resistance  to  the 
slave-power. 

7.  In  July,  1836,  there  were  24  States,  and  the  only  ones 
in  which  slavery  did  not  exist  practically,  were  Maine, 
Massachusetts,  Michigan,  and  Vermont. ^^ 

Whatever  the  cause,  for  a  time  neither  states  nor  United 
States  protected  the  liberties  of  Abolitionists.^^  The  cases 
cover  perhaps  ten  years.  Few  lives  were  lost,  though  as  usual 
loss  of  life  and  property  took  place  at  the  lowest  economic 
level,  i.e.,  among  Northern  Negroes,  who  were  generally  left 
defenceless  to  the  mob  after  the  Abolitionists  had  escaped. 
No  restrictive  laws  got  on  the  statute-books.  There  was 
little  governmental  action  save  a  Congressional  by-law  against 
receiving  anti-slavery  petitions,  and  the  postal  censorship. 
And  the  agitation  over  these  probably  helped  the  Abolitionists 
by  disclosing  the  South's  power  over  the  government.  The 
South's  attempt  to  invade  the  North  by  requisition  or  a  de- 
mand for  prescriptive  laws  failed.  James  G.  Birney,  himself 
a  victim  of  mobs,  declared:  "The  majority  of  the  people  are 
sound  on  free  discussion  and  a  free  press.*' 
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Yet  as  was  pointed  out  above,  the  Abolitionists  suffered 
every  possible  violation  of  their  liberties.  "We  begin,  as  in  the 
South,  with  mob  violence  against  persons,  institutions,  and 
property. 

THE   MOBBING   OF   ABOLITIONISTS 

The  mobbing  of  Abolitionists  for  speaking  or  writing 
against  slavery  was  a  merry  game  all  over  the  North  from 
Maine  to  Missouri  for  a  decade  or  more.  It  was  one  aspect 
of  the  "mob  era."  These  mobs  were  not  so  dangerous  to  life 
as  they  were  to  liberty,  especially  freedom  of  speech  and  of 
the  press.  Wilham  Birney  thus  shatters  certain  melodramatic 
traditions: 

In  the  interest  of  historical  truth,  I  wish  to  enter  a  pro- 
test against  the  customary  conventional  exaggeration  of 
the  Northern  mobs.  .  .  I  must  say  they  were,  as  a 
general  thing  not  dangerous  either  to  life  or  limb,  or 
beyond  the  power  of  the  police  to  suppress.  .  .  .  These 
minor  forms  of  mobocratic  annoyance  were  in  a  ratio 
probably  less  than  one  to  a  hundred  anti-slavery  meetings. 
More  serious  ones  though  largely  talked  of  were  very  rare. 
"Tar  and  feathers"  figured  largely  in  newspaper  articles 
and  pro-slavery  speeches,  but  of  the  thousands  of  anti- 
slavery  lecturers  only  one  was  subjected  to  that  indignity. 
The  profuse  rhetoric  of  certain  Massachusetts  writers 
about  "abolition  martyrs"  might  lead  a  careless  reader  to 
imagine  that  hecatombs  of  men  were  slaughtered  on  the 
altar  of  slavery;  but  I  remember  no  abolitionist  but  Love- 
joy  who  lost  his  life.  The  mobs  were  misdemeanors  at  law 
and  political  crimes,  being  aimed  at  the  freedom  of  the 
press  and  speech,  but  very  few  persons  were  hurt.  .  .  . 
James  G.  Birney  used  to  say  that  not  a  single  abolitionist 
had  been  mobbed  half  as  often  as  John  Wesley — a  com- 
parison which  he  thought  was  honorable  to  the  Ameri- 
can people.^^ 

Birney  also  wrote  in  his  Philanthropist  in  1836: 

It  is  remarkable  that  no  mob  has  ever  attacked  the 
abolitionists  except  after  special  training  by  politicians 
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who  had  something  to  hope  from  the  favor  of  the  South. 
The  people  of  whom  mobs  are  composed  .  .  .  care  not  a 
rush  for  the  aboHtion  of  slavery,  and,  if  left  to  themselves, 
would  as  soon  think  of  attacking  the  phrenologists  as 
the  abolitionists. 

The  mobs  began  as  early  as  Benjamin  Lundy's  time  in  the 
1820's.  He  was  "repeatedly  assaulted  on  the  streets  of  Balti- 
more, and  once  brutally  beaten  by  Austin  Woolfolk,  a  slave- 
trader."  The  most  famous  was  the  "Garrison  Mob"  in 
Boston. 

"the  respectable  mob  of  gentlemen  of  property  and 

standing" 

The  Boston  Female  Anti-Slavery  Society  advertised  a  meet- 
ing, whereupon  this  placard  was  circulated  through  the  busi- 
ness portion  of  the  city;  Oct.  21,  1835. 

THOMPSON 

The  Abolitionist!! 

That  infamous  foreign  scoundrel  THOMPSON  will 
hold  forth  this  afternoon^  at  the  Liberator  OjG&ce.  .  .  . 
The  present  is  a  fair  opportunity  for  the  friends  of  the 
Union  to  snake  Thompson  out!  .  .  .  A  purse  of  $100  has 
been  raised  by  a  number  of  patriotic  citizens  to  reward 
the  individual  who  shall  first  lay  violent  hands  on  Thomp- 
son, so  that  he  may  be  brought  to  the  tar-kettle  before 
dark. 

Thompson,  who  was  an  Englishman,  was  not  even  in  the 
city.  William  Lloyd  Garrison,  however,  went  to  the  office 
where  he  found  the  entrance  crowded  with  rioters,  and  about 
thirty  women  meeting  within.  The  Mayor  came  and  told  the 
ladies  they  must  disperse  for  the  sake  of  the  peace,  but  they 
refused  until  they  had  transacted  their  business,  when  they 
left  in  a  dignified  manner,  though  insulted  by  the  crowd. 
The  Anti-Slavery  sign-board  was  next  demanded  by  the  mob, 
and  was  thrown  to  them  and  danced  into  fragments.     Garri- 
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son  locked  himself  In  an  office  until  the  crowd  broke  In  a 
panel  and  '"glared  at  me  like  so  many  volves."  He  narrates 
his  experience  thus: 

Unwilling  or  unable  to  protect  me  by  an  appeal  to  the 
military,  but  desirous  that  I  should  receive  no  harm,  the 
Mayor  endeavored  (having  cleared  the  building  of  rioters) 
to  find  some  way  of  exit  for  me.  ...  I  was  instantly 
discovered  by  persons  on  watch.  "Wilson's  Lane  was 
densely  filled  with  rioters,  the  most  active  of  whom  found 
me  in  the  second  story  of  the  carpenter's  shop  .  .  .  and 
coiling  a  rope  around  my  body  let  me  down  to  the  crowd. 
I  was  dragged  bare-headed  .  .  .  into  State  Street  where 
my  clothes  were  nearly  all  torn  from  my  body,  their 
intention  being  as  I  understood  to  give  me  a  coat  of  tar 
and  feathers.  .  .  .  The  Mayor  and  his  constabulary  suc- 
ceeded in  rescuing  me  with  difficulty,  and  I  was  taken  up 
Into  his  office.  ...  As  the  night  was  approaching  .  .  . 
It  was  deemed  necessary  alike  for  the  preservation  of  the 
Post  Office  and  of  my  life,  to  send  me  to  the  Jail  ...  as 
the  only  place  of  safety  in  the  city.  But  I  must  be 
committed  legally,  of  course;  and  so  to  obtain  a  writ, 
Sheriflf  Parkman  had  to  take  a  false  oath,  that  I  was  a 
disturber  of  the  peace! — though  I  believe  he  was  actuated 
by  a  friendly  and  sympathizing  spirit.  ...  I  remained 
In  jail  until  next  day  when  the  Court  came  to  me  and 
formally  discharged  me  as  one  who  had  done  no 
evil.  .  .  .2* 

THE  NEW  YORK  MOBS 

The  organization  meeting  of  the  New  York  Anti-Slavery 
Society  was  broken  up  by  a  mob  in  1833.  The  sexton  locked 
the  Iron  gates  of  Chatham  Street  Chapel  where  the  meeting 
had  gone  when  the  alarmed  trustees  refused  the  use  of  another 
building.  The  members  transacted  their  business  and  left  be- 
fore the  mob  arrived  from  Tammany  Hall.  The  crowd  seized 
a  Negro,  whom  they  nick-named  "Brother  Tappan,"  and 
made  him  make  a  speech. ^^  On  July  4,  1834,  also,  the  meet« 
Ing  of  the  American  Anti-Slavery  Society  was  broken  up  by  a 
violent  mob: 
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Houses  and  stores  were  attacked.  They  broke  open  the 
door  of  Lewis  Tappan*s  house  and  burned  his  furniture. 
The  store  of  Arthur  Tappan  was  threatened,  but  iron 
shutters  and  thirty  armed  clerks  protected  it.  On  the 
8th,  the  alarm  was  raised  and  a  fight  ensued  in  Chatham 
Chapel.  The  congregation  was  expelled.  The  night  of 
the  loth  they  assaulted  Dr.  Cox's  church  with  stones, 
then  proceeded  to  his  house,  but  he  sent  away  his  furni- 
ture and  removed  his  family.  A  barricade  of  carts  was 
built  across  the  street  to  impede  the  horsemen  of  the  mili- 
tary. The  nth  the  church  of  Rev.  Ludlow  was  almost 
completely  sacked;  later  an  immense  riot  occurred  in  the 
neighborhood  of  Five  Points.  St.  Philip's  Episcopal 
Church  (colored)  was  nearly  torn  down,  while  several 
houses  of  negroes  nearby  were  entirely  demolished.  All 
the  mihtary  in  the  city  were  under  arms.  Similar  out- 
breaks occurred  at  Norwich,  Connecticut,  and  Newark, 
N.  J.2« 

For  this  series  of  riots,  three  participants  were  given  one 
year  of  hard  labor  on  Blackwell's  Island,  the  heaviest  penalty 
the  Court  could  infhct;  and  six  others,  six  months. ^^ 

In  Philadelphia,  in  August,  1834,  a  terrible  riot  lasted  three 
nights.  Forty-four  houses  of  Negroes  were  attacked,  and 
many  destroyed.  One  Negro  was  killed,  another  drowned 
trying  to  swim  the  Schuylkill  to  escape  his  tormentors,  and 
many  seriously  injured.  When  the  colored  people  of  Philadel- 
phia attempted  a  celebration  in  commemoration  of  West  Indian 
emancipation,  August,  1842,  a  public  hall  and  church  were 
burned  and  private  houses  demolished.  Fire  companies  re- 
fused to  act.  The  hall,  erected  by  the  colored  people  for 
temperance  and  religious  purposes  only,  was  ordered  to  be 
demolished  on  a  petition  representing  that  there  was  well- 
grounded  fear  that  it  would  be  burned  by  a  mob  and  was 
therefore  a  nuisance!  Anti-slavery  meetings  were  broken  up 
in  New  Bedford  and  Pawtucket.  Stephen  S.  Foster  was 
mobbed  in  Portland,  and  with  difficulty  rescued. ^^ 

When  the  New  York  State  Anti-Slavery  Society  secured 
the  use  of  the  Comrt  House  at  Utica,  October  21,  1835,  cer- 
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tain  "prominent  and  respectable  gentlemen,"  including  one 
Samuel  Beardsley,  member  of  Congress  from  Oneida  County, 
arranged  to  have  a  vociferous  crowd  occupy  the  room.  The 
Convention  went  to  a  Presbyterian  Church  where  a  crowd 
rushed  into  the  room  and  commanded  the  speaker  to  stop. 
The  Convention  listened  to  the  leaders  of  the  mob,  a  so-called 
"Committee  of  Twenty-Five,"  headed  by  the  first  Judge  of 
the  County.  Threats  of  violence  were  re-iterated,  the  Com- 
mittee besought  them  to  adjourn,  which  they  did,  since  no 
business  could  be  transacted,  and  moved  to  Peterboro  amid 
insults  and  threats. ^^  In  the  evening  the  office  of  the  Standard 
and  Democrat  received  a  visit  from  the  "people"  who  threw 
its  type  and  other  material  into  the  street.^^  The  mob  laid 
faggots  against  the  house,  in  which  some  women  delegates 
were  guests,  to  burn  it,  but  saw  the  women  at  prayer  and 
stopped. ^^ 

Levi  Lincoln  and  Patrick  Doyle  attacked  Orange  Scott,  a 
distinguished  minister  speaking  in  the  Town  Hall  at  Worces- 
ter, Mass.,  seized  the  notes  of  his  anti-slavery  lecture,  tore 
them  up  and  started  to  drag  the  speaker  out.  This  attack  was 
typical  of  many  occurring  repeatedly  up  to  185 1.  Isaiah 
Rynders  affords  the  first  example  of  the  gunmen  who  tried 
to  break  up  anti-slavery  meetings.  Rynders  was  a  Tammany 
leader  who  had  engineered  the  Astor  Place  riot  between  Forrest 
and  Macready,  and  broken  up  an  anti-Wilmot  proviso  meeting. 
His  effort  to  break  up  a  meeting  at  Broadway  Tabernacle,  New 
York  City,  was  foiled  by  the  wit  of  Garrison  and  his  negro 
colleagues.^^ 

THE  BURNING  OF  PENNSYLVANIA  HALL 

Perhaps  the  most  startling  event  of  this  time  was  the  burn- 
ing of  Pennsylvania  Hall,  Philadelphia,  which  had  been  erected 
at  a  cost  of  $40,000  by  members  of  all  sects  and  no  sects  in 
order  "that  the  citizens  of  Philadelphia  should  possess  a  room 
wherein  the  principles  of  Liberty  and  Equality  in  Civil  Rights 
could  be  freely  discussed,  and  the  evils  of  slavery  freely  por- 
trayed."    A   majority  of   the   holders   of   the   twenty- dollar 
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shares  were  working-people.  The  building  was  dedicated  to 
"Liberty  and  the  rights  of  man"  before  a  large  audience,  May 
14,  1838.    Within  three  days  it  had  been  burned  down. 

During  the  three  days  a  slavery  meeting,  temperance 
talks,  a  literary  club,  and  a  free  produce  convention  met 
in  the  hall  ...  a  forum  for  those  barred  from  free 
speech  elsev/here.  The  mob  began  its  attack  almost  at 
once:  throwing  stones  the  first  evening,  prowling  around 
and  inspecting  the  gas-pipes  the  next  day,  and  in  the 
evening,  by  disorder  both  without  and  within  the  hall, 
almost  breaking  up  a  meeting  being  addressed  by  Garrison 
and  Angelina  Grimke  Weld.  The  17th,  the  Managers 
addressed  a  letter  to  the  Mayor  setting  forth  the  facts, 
"and  we  call  upon  thee — as  chief  magistrate  of  the  city, 
to  protect  us  and  our  property  in  the  exercise  of  our  right 
peaceably  to  assemble  and  discuss  any  subject  of  general 
interest."  They  enclosed  placards,  threatening  the  dis- 
persion of  the  anti-slavery  convention.  The  Mayor 
uttered  this  characteristic  mayor's  defence:  "There  are 
always  two  sides  to  a  question — it  is  public  opinion  makes 
mobs! — and  ninety-nine  out  of  a  hundred  of  those  with 
whom  I  converse  are  against  you."  In  the  evening  he 
addressed  the  waiting  mob,  saying  in  part:  "I  am  sorry 
to  perceive  these  disturbances,  but  I  most  hope  that  noth- 
ing will  be  transacted  contrary  to  order  and  peace.  .  .  . 
This  house  has  been  given  up  to  me  (the  keys) .  The 
managers  had  the  right  to  hold  their  meeting;  but  as  good 
citizens  they  have  at  my  request,  suspended  their  meet- 
ing." 

The  mob  then  gave  "three  cheers  for  the  Mayor"  and 
soon  after  commenced  their  attack.  They  piled  inflam- 
mable material  in  front  of  the  forum,  bent  and  broke  the 
gas-jets,  set  fire  to  the  gas,  and  in  a  few  hours  the  building 
was  consumed.  They  set  fire  to  a  new  building  intended 
for  a  "Shelter  for  Colored  Orphans,"  and  the  next  day 
attacked  a  Negro  church.^^ 

A  Committee  of  the  Council  in  a  report  on  the  Mayor  laid 
the  blame  on  the  supporters  of  the  meetings: 
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This  excitement  was  occasioned  by  the  determination 
of  the  owners  of  the  building  ...  to  persevere  in  openly 
promulgating  .  .  .  doctrines  repulsive  to  the  moral  sense 
of  a  large  majority  of  the  community  .  .  .  heedless  of 
the  dangers,  or  reckless  of  the  consequences  to  the  peace 
and  order  of  the  city.  Of  their  strict  legal  and  con- 
stitutional right  to  do  so  there  can  be  no  question  .  .  , 
neither  can  there  be  any  doubt  of  the  duty  of  the  city 
authorities  to  extend  protection  to  all.  But  how  far  it 
was  prudent  or  judicious,  or  even  morally  right — ^how 
far  it  became  peaceful  and  good  citizens  to  persevere  in 
measures  generally  admitted  to  have  a  tendency  to  en- 
danger the  public  peace — are  questions  on  which  public 
opinion  is  to  a  certain  extent  divided.^* 

The  argument  and  action  are  identical,  whether  in  Missouri 
against  the  Mormons,  or  in  Philadelphia  against  the  Aboli- 
tionists. 


LEGAL  ACTION  BY  NORTHERN   STATES 

There  are  few  records  of  legal  action  in  the  North  against 
Abolitionists.  The  inability  of  the  law  to  protect  was  the 
chief  complaint.  But  the  following  gives  evidence  that  legal 
prosecutions  occurred: 

George  Storrs,  a  Methodist  preacher,  addressing  the 
anti-slavery  society  in  Northfield,  New  Hampshire,  De- 
cember 14,  1835  .  .  .  was  dragged  from  his  knees  while 
at  prayers  by  the  deputy-sheriff,  in  virtue  of  a  warrant 
issued  by  a  Justice  .  .  .  charging  Mr.  Storrs  with  being 
*'an  idle  and  disorderly  person  ...  a  common  railer  and 
brawler,  going  about  .  .  .  disturbing  the  public  peace." 
On  trial  he  was  discharged.  But  on  March  31,  1836,  at 
Pittsfield,  N.  H.,  he  was  arrested  again  in  the  pulpit  .  .  . 
tried  the  same  day,  and  sentenced  to  three  months  hard 
labor  in  the  House  of  Correction.  He  appealed  from  the 
sentence  and  we  find  no  further  account  of  the  pro- 
ceedings.^^ 
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FREEDOM    OF    THE    PRESS 

The  Abolitionists,  barred  from  the  Southern  states,  had  to 
use  propaganda  pamphlets  and  journals  there  and  elsewhere. 
The  first  attack  on  their  publications  was  that  familiar  device 
of  the  suppressor,  a  libel  suit.  It  was  against  Garrison,  who 
in  1829-1830  was  helping  Lundy  edit  The  Universal  Genius 
of  Emancipation  in  Baltimore.  Garrison  was  sued  by  Francis 
Todd,  whom  he  denounced  for  taking  a  cargo  of  eighty  slaves 
to  New  Orleans.  He  was  fined  fifty  dollars  and  costs.  Unable 
to  pay,  he  served  forty-nine  days  in  jail, — the  beginning  of 
his  fame!  Whittier  secured  a  promise  of  help  for  Garrison 
from  Henry  Clay,  and  the  North  Carolina  Abolitionists  sent 
a  protest.^^    Jail  is  a  great  propagandist. 

The  next  step  was  pseudo-legal  action.  The  grand  jury  of 
Oneida  County,  New  York,  under  the  promptings  of  a  law 
officer  of  the  United  States,  presented  abolition  publications  as 
nuisances.  At  Clinton,  Mississippi,  a  town  meeting  on  Septem- 
ber 5,  1836  resolved  against  a  paper  proposed  by  James  G. 
Birney,  "that  we  would  regard  the  establishment  of  an 
Abolition  paper  among  us  as  a  direct  attempt  to  peril  the 
lives  and  fortunes  of  the  whole  population,  and  that  it  will 
be  the  duty  of  every  good  citizen  to  break  up  by  any  means 
.  .  .  any  such  nefarious  design."  ^^  At  Milford,  Delaware, 
it  was  determined  to  suppress  "an  incendiary  Republican  sheet" 
by  violence,  but  the  plan  met  with  such  stubborn  resistance 
that  it  failed.^®  This  amateur  suppression  soon  gave  way  to 
the  destruction  of  presses  in  the  border  cities,  by  organized 
mobs  of  Southern  sympathizers,  and  culminated  in  the  murder 
of  Elijah  Love  joy. 

THE  PRESS   RIOTS   AT  CINCINNATI 

James  G.  Birney,  a  Southerner  who  had  sold  his  slaves  and 
gone  into  exile,  was  candidate  for  president  on  the  anti-slavery 
ticket.  He  established  in  Cincinnati  a  newspaper.  The 
Philanthropist y  in  spite  of  threats.  His  experiences  are  signifi- 
cant as  showing  how  good  citizens  foment  "respectable  mobs** 
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to  further  their  economic  interests.  At  midnight  on  July  12, 
1836,  a  band  of  men  attacked  Birney's  printer's  shop,  tore  up 
next  week's  paper,  dismantled  the  press  and  carried  parts  of  it 
away.  The  city  night-watch  offered  no  interference.  The 
next  night  this  placard  was  posted: 

ABOLITIONISTS  BEWARE       ^ 

The  Citizens  of  Cincinnati,  embracing  every  class,  in- 
terested in  the  prosperity  of  the  city,  satisfied  that  the 
business  of  the  place  is  receiving  a  vital  stab  from  the 
wicked  and  misguided  operations  of  the  Abolitionists,  are 
resolved  to  arrest  their  course.  .  .  .  The  plan  is  matured 
to  eradicate  this  evil  which  every  citizen  feels  is  under- 
mining his  business  and  property. 

The  business  undermined  was  the  very  profitable  commer- 
cial intercourse  between  the  merchants  of  Cincinnati  and  the 
Southern  States.  At  the  soHcitation  of  the  Abolitionists  a 
reward  of  $100  was  offered  for  the  persons  who  broke  up 
Pugh's  press.  The  mayor's  proclamation  contained  the  usual 
plea  for  the  Abolitionists  to  abstain  from  .  .  .  "such  measures 
as  may  have  a  tendency  to  inflame  the  public  mind."  But 
they  would  have  abstained  in  vain,  for  on  July  21,  a  card  in 
the  Cincinnati  Gazette  requested  a  meeting  of  citizens  on 
Saturday  evening  at  6  o'clock  ...  to  decide  whether  they 
would  permit  the  publication  of  The  Philanthropist.  The 
alleged  purpose  of  this  meeting  was  to  pass  resolutions  in  order 
to  forestall  violence  by  the  other  citizens!  Although  the 
Abolitionists  claimed  that  the  time  and  place  of  this  meeting — 
in  the  mechanics'  section  of  the  town — were  liable  to  provoke 
violence,  Bimey,  with  great  courage,  appeared  and  stated  his 
intention  to  go  ahead.    The  meeting  resolved  in  part: 

That  we  entertain  the  most  profound  respect  for  the 
memories  of  the  venerated  patriots  of  more  than  sixty 
years  since  who  in  the  harbor  of  Boston,  without  the  sanc- 
tion of  the  law,  but  in  the  plenitude  of  the  justness  of 
their   cause,   took   responsibility   of  re-shipping    the   tea 
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cargo  .  .  .  and  that  we  in  imitation  of  the  noble  and 
fearless  example  .  .  .  declare  that  whenever  we  shall  find 
an  existing  evil,  aiming  at  the  destruction  and  disunion 
of  our  happy  government,  and  only  prompted  by  those 
untiring  engines  of  human  ambition,  hope  of  gain  and 
love  of  notoriety,  but  shielded  from  legal  enactment  ac- 
cording to  the  usual  practice  of  our  laws  so  as  to  leave  us 
but  one  channel  through  which  we  can  rid  our  fair  land 
from  its  withering  influence,  that  in  seizing  that  one 
point  our  exertions  shall  be  firm,  united  and  decided. 

A  committee  of  twelve  prominent  citizens  was  appointed, 
Including  Jacob  Burnet,  a  supreme  court  judge  and  former 
United  States  senator;  William  Burke,  minister  and  postmaster; 
Nicholas  Longworth,  most  extensive  property-holder  of  the 
city;  and  Oliver  M.  Spencer,  a  minister  of  the  Methodist 
Church.  Certain  sly  folks  hinted  that  this  Committee  was 
named  by  political  opponents  of  its  members,  who  hoped  they 
would  get  into  trouble  over  the  matter.  But  the  Committee 
labored  hard  to  secure  a  pledge  from  the  Anti-Slavery  Society 
that  they  would  stop  The  Philanthropist.  They  failed  and 
adjourned,  with  this  final  statement: 

They  owe  it  to  themselves  and  those  whom  they  repre- 
sent to  express  their  utmost  abhorrence  of  everything  like 
violence;  and  earnestly  implore  their  fellow- citizens  to 
abstain    therefrom. 

This  was  dated  July  29.  Then  The  Cincinnati  Gazette 
records: 

Saturday  night,  July  30,  very  soon  after  dark  a  con- 
course of  citizens  .  .  .  broke  open  the  printing-office  of 
the  "Philanthropist,"  scattered  the  type  into  the  streets, 
tore  down  the  presses,  and  completely  dismantled  the 
office.  .  .  .  The  residence  of  Mr.  Birney,  the  editor,  was 
visited.  .  .  .  No  person  was  at  home  but  a  youth,  upon 
whose  explanation  the  house  was  left  undisturbed.  The 
Exchange  was  then  visited  and  refreshment  taken.  An 
attack  was  then  made  on  the  residence  of  some  blacks  in 
Church  Alley;  two  guns  were  fired  upon  the  assailants  and 
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they  recoiled  ...  a  second  attack  was  made,  and  their 
contents  destroyed.  It  was  addressed  by  the  Mayor,  who 
had  hef^n  a  silent  spectator  of  the  destruction  of  the 
printing-house.  He  told  them  they  might  as  well  now 
disperse.  ^^ 

THE   MARTYRDOM    OF   ELIJAH   LOVEJOY 

(November  7,  1837) 

"That  an  American  citizen  in  a  state  whose  Constitu- 
tion repudiates  all  slavery,  should  die  a  martyr  in  defence 
of  the  freedom  of  the  press,  is  a  phenomenon  in  the  history 
of  this  Union.  Martyrdom  was  said  by  Dr.  Johnson  to 
be  the  only  test  of  sincerity  in  religious  belief.  It  is  also 
the  ordeal  through  which  all  great  improvements  in  the 
condition  of  men  are  doomed  to  pass.  .  .  .  Here  is  the 
most  effective  portraiture  of  the  first  American  martyr  to 
the  freedom  of  the  press,  and  the  freedom  of  the  slave." 

Thus  wrote  John  Quincy  Adams,  ex-President,  about 
Elijah  Lovejoy.  Lovejoy  in  1835  was  the  editor  of  a  religious 
paper,  The  St.  Louis  Observer  where  he  had  been  printing 
articles  regarding  slavery  with  the  eyes  of  justice  and  Chris- 
tianity. In  October,  two  white  men  were  taken  by  a  mob 
of  sixty  influential  white  citizens  and  given  150  lashes  for 
suspected  abduction  of  Negroes.  Lovejoy's  condemnation  of 
lynch-law,  in  spite  of  the  efforts  of  his  publishers  to  keep 
silent,  aroused  bitter  discussion  ending  as  usual  in  a  meeting 
with  resolutions  condemning  Lovejoy.  His  reply,  To  My 
Fellow  Citizens,  (November  5,  1835),  is  a  Httle  known  but 
brilliant  defense  of  freedom  of  conscience  and  of  the  press. 
It  shows  he  suffered  not  so  much  for  opposing  slavery  as  for 
asserting  the  right  to  oppose  it.  Shortly  afterward  a  mulatto, 
Mcintosh,  was  burned  by  a  mob  for  murdering  a  deputy. 
Judge  Lawless  justified  mob  violence  in  the  trial  of  the  lynch- 
ers.   He  said: 

If,  on  the  other  hand,  the  destruction  of  the  murderer 
of  Hammond  was  the  act,  as  I  have  said,  of  the  many — of 
the  multitude,  in  the  ordinary  sense  of  these  words — not 
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the  act  of  numerable  and  ascertainable  malefactors:  but 
of  congregated  thousands,  seized  upon  and  impelled  by 
that  mysterious,  metaphysical,  and  almost  electric  frenzy 
which,  in  all  ages  and  nations,  has  hurried  on  the  in- 
furiated multitudes  to  deeds  of  death  and  destruction — 
then,  I  say,  act  not  at  all  in  the  matter;  the  case  then 
transcends  your  jurisdiction.  ...  It  is  beyond  the  reach 
of  human  law.^^ 

This  venture  into  mob  psychology  by  a  judge  on  the  bench 
to  exonerate  influential  murderers  is  the  unique  possession  of 
the  American  people.  Lovejoy  promptly  attacked  the  "elec- 
tric frenzy." 

We  covet  not  the  loss  of  property  nor  the  honours  of 
martyrdom;  but  better  far  that  editor,  printer  and  pub- 
lishers, should  be  chained  to  the  same  tree  as  Mcintosh 
and  share  his  fate,  than  that  the  doctrines  promulgated 
by  Judge  Lawless  from  the  bench  should  prevail  in  this 
community.  For  they  are  subversive  of  all  law,  and  at 
once  open  the  door  for  the  perpetration,  by  a  congregated 
mob,  calling  themselves  the  people,  of  every  species  of 
violence,  and  that  too  with  perfect  impunity.  .  .  . 

Convinced  that  Illinois  offered  greater  freedom  of  opinion 
than  slave-holding  Missouri,  Lovejoy  moved  The  Observer 
to  Alton,  111.,  in  July,  1836.  His  press  was  promptly  de- 
stroyed as  it  lay  on  the  Mississippi  river  bank.  He  secured 
another  and  persisted  for  a  year,  until  August  21,  1837,  when 
he  was  assaulted  but  escaped.  His  press  was  destroyed  a  second 
time.  The  third  press  was  broken  and  thrown  into  the  river 
September  21.  About  October  i,  while  on  a  visit  to  his  invalid 
wife  in  Missouri,  a  mob  assaulted  him  in  his  bed-chamber,  and 
he  was  saved  only  by  the  desperate  resistance  of  his  wife  and 
her  mother.  The  mob  returned,  but  when  his  wife  fell  into 
hysteria,  Lovejoy  escaped  to  relieve  her.  On  November  3,  a 
meeting  of  the  citizens  of  Alton  under  the  leadership  of  the 
attorney-general  of  Illinois,  resolved  to  get  rid  of  Lovejoy 
who  "was  hurting  the  town."     They  passed  resolutions  de- 
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manding  that  he  leave,  and  included  the  usual  encouragement 
to  mob  violence  which  brought  che  tragedy  four  days  later: 

Resolved,  That  a  strong  confidence  is  entertained  that 
our  citizens  will  abstain  from  all  undue  excitements,  dis- 
countenance every  act  of  violence  to  person  or  property, 
and  cherish  a  sacred  regard  for  the  great  principles  con- 
tained in  our  Bill  of  Rights.  .  .  . 

Resolved,  That  while  there  appears  to  be  no  disposition 
to  prevent  the  liberty  of  free  discussion,  through  the 
medium  of  the  press  or  otherwise;  it  is  deemed  a  matter 
indispensable  to  the  peace  and  harmony  of  this  community 
that  the  labours  and  influence  of  the  late  editor  of  "The 
Observer"  be  no  longer  identified  with  any  newspaper 
enterprise  in  this  city. 

The  persons  who  drew  these  resolutions  naively  gave  lip 
service  to  the  Bill  of  Rights  while  virtually  ordering  a  man 
to  leave  the  community  because  of  his  opinions.  It  is  inter- 
esting testimony  to  the  time  honored  unreality  of  phrase* 
when  a  contrary  purpose  is  really  in  mind.  Lovejoy  had 
already  written — 

I  hope  to  discuss  the  overwhelmingly  important  sub- 
ject of  slavery  with  the  freedom  of  a  republican  and  the 
meekness  of  a  Christian.  ... 

He  now  answered  the  threat  in  these  splendid,  pathetic 
words: 

I  have  been  beset  night*  and  day  at  Alton.  And  now 
if  I  go  elsewhere,  violence  may  overtake  me  in  my  retreat, 
and  I  have  no  more  claim  to  the  protection  of  any  other 
community  than  I  have  upon  this;  and  I  have  concluded, 
after  consultation  with  my  friends,  and  earnestly  seeking 
counsel  of  God,  to  remain  at  Alton,  and  here  to  insist  on 
protection  in  the  exercise  of  my  rights.  If  the  civil 
authorities  refuse  to  protect  me,  I  must  look  to  God,  and 
if  I  die,  I  have  determined  to  make  my  grave  in  Alton. 
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Lovejoy  seems  never  to  have  thought  at  all  that  he  might 
be  safe  if  he  kept  silent.  Here  is  one  of  those  rare  Americans, 
who,  like  Mary  Dyer,  the  Quaker,  and  Albert  Parson,  the 
Anarchist,  returned  to  death  for  conscience's  sake.  The 
fourth  press  arrived  on  November  6  and  was  stored  in  a  ware- 
house under  the  protection  of  a  group  of  citizens,  supporters 
of  Lovejoy,  who  had  organized  into  a  company  of  militia.  The 
next  day  at  about  ten  o'clock  at  night,  a  mob,  many  of  them 
drunk,  attacked  the  warehouse  to  burn  it.*^  They  had  been 
driven  off  when — 

Our  brother  and  Mr.  Weller  stepped  to  the  door,  and 
seeing  no  one,  stood  looking  around  just  without  the 
threshold,  our  brother  being  a  little  more  exposed.  Sev- 
eral of  the  mob  had  concealed  themselves  behind  a  pile 
of  lumber.  One  of  them  had  a  two-barrelled  gun  and 
fired.  Our  brother  received  five  balls,  three  in  the  breasts. 
He  turned  quickly  around  .  .  .  ran  hastily  up  a  flight  of 
stairs,  and  fell,  exclaiming,  "Oh,  God,  I  am  shot,  I  am 
shot,'*  and  expired  in  a  few  moments.*^ 

To  show  the  even-handed  nature  of  justice,  the  defenders 
of  the  warehouse  were  indicted  as  well  as  eleven  leaders  of  the 
mob,  the  latter  **for  riotously  and  routously  attempting  to 
destroy  a  printing  press,"  and  the  former  for  '^riotously  and 
routously  resisting  this  attempt."     They  were  all  acquitted. 

But  the  death  of  this,  the  single  martyr  among  Abolitionists 
in  the  North,  brought  a  nation-wide  protest.  Citizens  of 
Boston  petitioned  for  the  use  of  Faneuil  Hall  for  a  public 
meeting.  This  petition  was  refused  by  the  Aldermen  on  the 
ground  that  it  would  not  express  the  public  opinion  of  the 
city,  and  would  create  disgraceful  confusion  in  the  Hall. 
Again  protestants  led  by  Dr.  William  Ellery  Channing  pro- 
tested, demanded,  and  secured  the  Hall,  where  on  this  occasion 
young  Wendell  Phillips  made  his  first  brilliant  address.*^ 

LATER    ATTACKS    ON    THE    PRESS 

Charles  T.  Torrey  was  excluded  from  a  seat  among  the 
reporters  at  a  Slaveholders'  Convention  at  Annapolis,  in 
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1842;  afterwards  forbidden  to  take  notes  in  the  gallery 
and  finally  arrested  and  thrown  into  prison.  A  few  days 
later,  on  judicial  examination,  he  was  released  on  giving 
bail  in  $500,  "to  keep  the  peace  till  April." 
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Cassius  N.  Clay  issued,  June  3,  1845,  the  first  number 
of  "The  True  American,"  a  paper  to  urge  the  overthrow 
of  slavery  in  Kentucky.  .  .  .  August  14th  a  committee 
waited  upon  him  in  his  sick-bed,  requiring  him  to  suspend 
his  paper.  He  wrote  "I  deny  their  power  and  I  defy  their 
action,"  and  issued  an  appeal  to  the  people  of  Kentucky. 
,  .  .  On  the  18  th,  a  meeting,  unmoved  by  his  appeal, 
proceeded  to  the  consummation  of  the  purpose  ...  by 
choosing  a  committee  of  sixty,  which  proceeded  to  the 
office  of  the  offending  journal,  boxed  up  its  press,  and 
sent  it  out  of  the  State  .  .  .  "as  a  nuisance  of  the  most 
formidable  character."  ** 

Dr.  J.  E.  Snodgrass,  editor  of  the  Baltimore  "Saturday 
Visitor,"  aroused  such  opposition  in  1846  that  certain 
members  of  the  Maryland  legislature  attempted  to  sup- 
press his  paper  and  imprison  him. 

In  1859,  the  Reverend  Daniel  Worth,  formerly  member 
of  the  Indiana  legislature  was  arrested  for  circulating 
Helper's  Impending  Crisis.  He  was  indicted  and  com- 
mitted to  jail  to  wait  his  trial  in  the  Spring.  His  bonds, 
placed  at  an  unreasonable  amount,  he  could  not  obtain, 
and  he  was  consigned  to  a  cell  "wholly  unsuitable  for  a 
person  to  live  in".  .  .  .  He  was  convicted  for  circulat- 
ing the  book,  and  sentenced  to  twelve  months  imprison- 
ment— a  sentence  deemed  light  by  many  because  ...  he 
might  have  been  publicly  whipped  .  .  .  according  to 
law.*« 

THE  BEGINNING  OF  THE  POST  OFFICE  CENSORSHIP 

The  most  novel  and  in  its  consequences  the  most  significant 
event  in  the  Abolitionist  persecution  was  the  first  attempt  to 
use  the  United  States  post  office  as  a  censor  of  ideas.  This 
began  in  South  Carolina  at  Charleston  where  a  Committee  of 
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twenty-one  citizens  had  made  an  "arrangement"  with  the 
local  postmaster  to  stop  delivering  or  forwarding  the  publica- 
tions of  the  anti-slavery  cause.    The  Charleston  Ccmrier  said: 

The  high  character  and  standing  of  the  gentlemen  who 
compose  this  committee,  and  the  perfect  confidence  im- 
posed in  the  entire  co-operation  of  the  Postmaster  .  .  . 
should  quiet  the  apprehensions  of  our  citizens,  and  induce 
every  individual  to  give  their  countenance  and  support  to 
the  constituted  authority. 

It  is  not  clear  here  whether  "constituted  authority"  is  the 
United  States  government  or  the  Committee  of  Twenty-One, 
but  it  was  clear  after  the  postmaster  had  disregarded  his  agree- 
ment with  the  Committee: 

The  recent  abuse  of  the  United  States  mail  to  the  pur- 
pose of  disseminating  the  vile  and  criminal  incendiarism 
of  northern  fanatics,  led  to  an  attack  on  the  Post  Office 
which,  although  perhaps  not  to  be  justified,  had  much  to 
excuse  it.  .  .  .A  number  of  persons  assembled  about  the 
Exchange  wtihout  any  noise  or  disturbance,  but  with 
coolness  and  deliberation,  made  a  forcible  entry  into  the 
Post  Office  .  .  .  carried  off  the  packages  containing  the 
incendiary  matter.  .  .  .  According  to  full  notice  pub- 
lished, the  pamphlets  .  .  .  were  burned  the  next  evening 
at  8  p.  m.  opposite  the  main  guard-house,  3,000  persons 
being  present.  .  .  .'^'^ 

The  burning  was  participated  in  by  members  of  both  poli- 
tical parties,  and  the  postmaster  was  present  and  helped.  To 
him,  on  August  4,  Postmaster-General  Amos  Kendall  wrote: 

I  am  satisfied  that  the  Postmaster-General  has  no  legal 
authority  to  exclude  newspapers  from  the  mails  nor  pro- 
hibit their  carriage  or  delivery  on  account  of  their  char- 
acter or  tendency,  real  or  supposed.  But  I  am  not 
prepared  to  direct  you  to  forward  or  deliver  the  papers. 
.  .  .  We  owe  an  obligation  to  the  laws,  but  a  higher  one 
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to  the  communities  in  which  we  Hve;  and  if  the  former 
be  perverted  to  destroy  the  latter,  it  is  patriotism  to  dis- 
regard them.  Entertaining  these  views  I  cannot  sanction 
and  will  not  condemn  the  step  you  have  taken."*^ 

He  wrote  to  Samuel  L.  Gouverneur,  Postmaster  of  New 
York  City: 

It  was  right  to  propose  to  the  Anti-Slavery  Society 
voluntarily  to  desist  from  attempting  to  send  their  pub- 
lications into  the  Southern  States;  and  their  refusal  to  do 
so  is  but  another  evidence  of  the  fatuity  of  the  counsel 
by  which  they  are  directed  .  .  .  the  postmaster-general 
has  no  legal  authority  to  exclude  from  the  mails  any 
species  of  newspapvers,  .  .  .  Such  a  power  .  .  .  would  be 
fearfully  dangerous,  and  has  been  properly  withheld. 
But  ...  if  I  were  situated  as  you  are,  I  would  do  as 
you  have  done.  .  .  .  You  and  other  postmasters  who 
have  assumed  the  responsibility  .  .  .  will  I  have  no  doubt, 
stand  justified  before  your  country  and  all  mankind. 
.  .  .  Lawless  power  is  to  be  resisted;  but  power  which  is 
exerted  in  palpable  self-defense  is  not  lawless.  .  .  .*® 

The  Southern  bias  of  President  Jackson  and  the  power  of 
the  South  in  Congress  and  elsewhere  was  strong  enough  to 
make  the  President  include  this  recommendation  in  his  annual 
message,  December  2,  1835: 

PRESIDENT  JACKSON   SUGGESTS   THE    POSTAL   CENSORSHIP 

I  must  also  invite  your  attention  to  the  painful  ex- 
citement produced  in  the  South  by  attempts  to  circulate 
through  the  mails  inflammatory  appeals  addressed  to  the 
passions  of  the  slaves  .  .  .  calculated  to  stimulate  them 
to  all  the  horrors  of  servile  war.  ...  It  is  proper  for 
Congress  to  take  such  measures  as  will  prevent  the  Post 
Office  Department,  which  was  designed  to  foster  an 
amicable  intercourse  and  correspondence  between  all  the 
members  of  the  confederacy,  from  being  used  as  an  in- 
strument of  an  opposite  character  ...  I  would  therefore 
.  .  .  respectfully  suggest  the  propriety  of  passing  such  a 
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law  as  will  prohibit,  under  severe  penalties,  the  circulation 
in  the  Southern  States,  through  the  mail,  of  incendiary 
publications  intended  to  incite  the  slaves  to  insurrec- 
tion.^'^ 

A  Select  Committee  was  appointed  December  21  on  motion 
of  Senator  Calhoun  (who  was  made  chairman)  to  consider  the 
President's  recommendation.  A  bill  was  reported  with  a  full 
and  adroit  discussion  by  Calhoim.^^  June  3,  1836,  this  bill 
came  to  its  third  reading  by  the  vote  of  Vice-President  Van 
Buren  to  break  a  tie,  18  to  18.  The  principal  clause  finally 
read: 

That  it  shall  not  be  lawful  for  any  deputy  postmaster 
in  any  State,  Territory,  or  District  of  the  United  States, 
knowingly  to  deliver  to  any  person  whatever,  any  pam- 
phlet, handbill,  or  other  printed  paper,  or  pictorial  repre- 
sentation, touching  the  subject  of  slavery  where,  by  the 
the  laws  of  the  said  State  .  .  .  their  circulation  is  pro- 
hibited; and  any  deputy  postmaster  who  shall  be  guilty 
thereof  shall  forthwith  be  removed  from  office. 

In  the  debate  on  freedom  of  the  press  the  leaders  delivered 
these  words: 

Henry  Clay:  This  bill  is  unconstitutional,  I  believe, 
and  if  not  so,  it  contains  a  principle  of  the  most  danger- 
ous and  alarming  character. 

Daniel  '^"'ebster:  Congress  may  under  this  example  be 
called  upon  to  pass  laws  to  suppress  the  circulation  of 
political,  religious,  or  other  publications  which  produced 
excitement  in  the  States. ^^ 

The  bill  was  defeated  April  12,  1836. 

On  the  other  hand,  in  this  same  year,  to  make  certain  that 
Abolitionist  mail  would  be  delivered,  Congress  passed  a  law 
prohibiting  postmasters  under  severe  penalty  from  "unlaw- 
fully detaining  in  their  offices,  any  letter,  package,  pamphlet, 
or  newspaper  with  intent  to  prevent  the  arrival  and  delivery 


112       CIVIL    LIBERTY    IN    THE    U.    S. 

of  the  same."     (Act  of  July  2,  1836,  5  Stat.  L.  section  32, 

87.) 

This  federal  law  was  not  obeyed.  Southern  postmasters 
followed  the  state  laws  against  distributing  anti-slavery  lit- 
erature. The  laws  of  Virginia  justified  postmasters  in  ex- 
cluding incendiary  publications,  and  empowered  any  justice 
of  the  peace  to  "burn  publicly"  such  condemned  matter  and 
to  commit  to  jail  anyone  knowingly  subscribing  for  and 
receiving  it.  Such  laws  were  pronounced  constitutional,  not 
only  by  the  Attorney-General  of  Virginia,  but  even  by  Caleb 
Cushing,  Attorney-General  of  the  United  States  under  Presi- 
dent Pierce.  Judge  Holt,  Postmaster-General  under  President 
Buchanan,  declared  that  his  opinion  had  been  * 'cheerfully 
acquiesced  in  by  this  department,  and  is  now  recognized  as 
one  of  the  guides  of  the  administration."  ^^  Right  up  to  the 
Civil  War,  the  act  of  July  2,  1836  was  void  in  Southern 
States.  Their  laws  nullified  freedom  of  the  press  under  the 
First  Amendment.     For  example: 

Post  Office,  Lynchburg,  Va. 
December  2,  1859 
Mr.  Horace  Greeley: 

Sir: — I  inform  you  that  I  shall  not,  in  future,  deliver 
from  this  office  the  copies  of  the  ''Tribune"  which  come 
here,  because  I  believe  them  to  be  of  that  incendiary 
character  which  are  forbidden  circulation  by  the  laws 
of  the  land,  and  a  proper  regard  for  the  safety  of  society. 
You  will,  therefore,  discontinue  them. 

Respectfully, 

R.  H.  Glass,  Postmaster  '^* 

Horace  Greeley's  reply  is  a  fair  statement  of  the  whcJe 
issue: 

Sir: — ^I  take  leave  to  assure  you  I  shall  do  nothing  of 
the  sort.  The  subscribers  of  the  "Tribune"  in  Lynchburg 
have  paid  for  their  papers;  we  have  taken  their  money, 
and  shall  fairly  and  fully  earn  it.  .  .  .  If  they  direct  us 
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to  send  their  papers  to  some  other  post  office  we  shall 
obey  the  request;  otherwise  we  shall  send  them  as  orig- 
inally ordered.  If  you  or  your  masters  choose  to  steal 
and  destroy  them,  that  is  your  affair — at  all  events,  not 
ours;  and  if  there  is  no  law  in  Virginia  to  punish  larceny, 
so  much  the  worse  for  her  and  our  plundered  sub- 
scribers. If  the  Federal  Administration  whereof  you  are 
the  tool,  after  monopolizing  the  business  of  mail-carry- 
ing, sees  fit  to  become  the  accomplice  and  patron  of 
mail-robbery,  I  suppose  the  outrage  must  be  borne  until 
more  honest  and  less  servile  rulers  can  be  put  into  high 
places  at  Washington,  or  till  the  people  recover  their 
natural  rights  to  carry  each  other's  printed  matter  and 
letters,  asking  no  odds  of  the  government.  Go  ahead  in 
your  own  base  way.  I  shall  stand  steadfast  for  human 
liberty  and  the  protection  of  all  natural  rights. 

Yours  stiffly, 

Horace  Greeley. 

In  December,  1859,  a  postmaster  in  Hardy  County,  at 
Linney's  Creek,  Virginia,  having  suppressed  the  "Religious 
Telescope"  of  Dayton,  O.  .  .  .  Mr.  Vallandigham  ad- 
dressed a  letter  to  the  Post  Office  Department.  .  .  .  The 
Virginia  postmaster  was  immediately  commanded  to  obey 
the  law,  and  the  "Telescope"  had  no  more  trouble.*^^ 

At  the  first  appearance  of  this  censorship  issue,  the  Southern 
states  had  tried  to  get  Northern  states  to  pass  laws  against 
the  freedom  of  the  press.  The  winter  of  183 5-1836  brought 
from  many  legislatures  resolutions  like  these: 

By  the  General  Assembly  of  North  Carolina: — Re- 
solved, that  our  sister  States  are  respectively  requested  to 
enact  penal  laws  prohibiting  within  their  respective  limits 
all  such  publications  as  may  have  a  tendency  to  make  our 
slaves  discontented. 

By  Alabama: — That  we  call  upon  our  sister  States  and 
respectfully  request  them  to  enact  such  penal  laws  as 
will  finally  put  an  end  to  the  malignant  deeds  of  the 
Abolitionists. 
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The  efforts  made  in  free-state  legislatures  then  in  session 
to  pass  laws  against  a  free  press  all  failed.  Massachusetts 
passed  resolutions  against  such  measures.  The  law  proposed 
in  New  York  shows  how  extreme  were  the  demands  of  the 
slave  holders: 

All  writings  or  pictures,  made,  printed,  or  published 
within  this  State,  with  a  design  or  intent,  or  the  mani- 
fest tendency  whereof  shall  be  to  excite  to,  or  cause  in- 
surrection ...  or  civil  commotion,  or  breach  of  the 
peace  among  the  slaves  in  any  part  of  America  ...  or 
to  create  on  the  part  of  the  slaves  an  abandonment  of 
the  service,  or  a  violation  of  the  duty  which  the  master 
has  a  legal  right  to  claim,  shall  be  deemed  a  misde- 
meanor; all  persons  who  shall  make,  print,  publish,  or 
circulate,  or  shall  subscribe  or  contribute  money  or  other 
means  to  enable  any  other  to  make,  print,  et  cetera,  shall 
be  deemed  guilty  of  the  offense,  and  shall  be  punished  by 
fine  or  imprisonment,  or  both,  in  the  discretion  of  the 
court. 

The  failure  of  all  these  laws  shows  about  how  the  lines 
were  drawn.  The  end  they  aimed  at  was  soon  achieved  by 
subverting  the  United  States  mails.^^ 

THE  RIGHT  OF  PETITION  TO  CONGRESS 

The  issue  as  to  what  should  be  done  by  Congress  with 
petitions  against  slavery  has  raised  the  only  Federal  question 
affecting  the  right  of  petition.  It  first  arose  in  the  second 
session  of  the  First  Congress,  in  March,  1790,  on  two  peti- 
tions praying  for  the  abolition  of  slavery — one  from  the 
Quakers,  and  one  from  the  Pennsylvania  Abolition  Society, 
signed  by  Benjamin  Franklin  as  president.  These  petitions 
were  received  and  referred  to  a  special  committee.  In  the 
debate  James  Madison  urged  his  colleagues  not  to  take  any 
action  "that  would  get  the  people  interested."  The  report 
of  the  special  committee  for  receiving  the  petitions  was 
adopted.^^     But   the  people  had  already  become  interested. 
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Later  Congress  refused  to  pay  any  attention  to  certain  peti- 
tions. One  from  Warner  Mifflin,  a  Quaker,  returned  to  its 
author,  was  described  by  a  Southern  member  as  "mere  rant 
without  any  specific  prayer."  The  erasure  of  the  matter  from 
the  Journal,  however,  was  not  agreed  to.^* 

The  petitions  continued  year  after  year,  for  the  abohtion 
of  slavery  in  the  District  of  Columbia,  for  a  constitutional 
amendment  against  it,  and  for  other  forms  of  abolition.  At 
last  the  Abolitionist  agitation  forced  Congress  to  other  action 
than  a  mere  reception  of  the  petitions.  On  January  7,  1836, 
Senator  Calhoun  moved  to  refuse  to  consider  any  more  peti- 
tions on  slavery.  No  definite  action  was  taken.  But  in  the 
House  of  Representatives  the  determination  to  avoid  the  em- 
barrassment of  anti-slavery  petitions  finally  led  on  May  26, 
1836,  to  the  adoption  by  vote  of  117  to  68  of  the  following 
resolution  proposed  by  the  select  committee  on  abolition,  of 
which  Henry  L.  Pinckney  of  South  CaroUna  was  chairman. 

And,  whereas,  it  is  extremely  important  and  desirable 
that  the  agitation  of  this  subject  should  be  finally 
arrested,  for  the  purpose  of  restoring  tranquillity  to  the 
public  mind,  your  committee  recommend.  .  .  . 

That  all  petitions,  memorials,  resolutions,  propositions, 
or  papers,  relating  in  any  way,  or  to  any  extent  whatever, 
to  the  subject  of  slavery,  or  the  abolition  of  slavery,  shall, 
without  being  either  printed  or  referred,  be  laid  upon 
the  table  and  that  no  further  action  whatever  shall  be 
had  thereon.^^ 

When  the  name  of  John  Quincy  Adams,  once  President, 
was  called  on  the  vote,  he  rose  and  said: 

I  hold  the  resolution  to  be  a  direct  violation  of  the 
Constitution  of  the  United  States,  the  rule  of  this  House, 
and  the  rights  of  my  constituents. 

But  this  gag-rule  was  repeated  in  1837,  also  in  1838,  and 
in  1840  it  was  made  Rule  21  of  the  standing  rules  of  the 
House. 
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This  practical  denial  of  the  right  of  petition  helped  center 
public  attention  on  the  slavery  problem.  The  Massachusetts 
legislature  on  April  12,  1837,  passed  resolutions  by  a  large 
majority  declaring  that  "such  disposition  of  petitions  was  a 
virtual  denial  of  the  right  itself*  and 

That  the  resolution  above  named  is  an  assumption  of 
power  and  authority,  at  variance  with  the  spirit  and  in- 
tent of  the  Constitution  of  the  United  States,  and  injuri- 
ous to  the  cause  of  freedom  and  free  institutions;  that  it 
does  violence  to  the  inherent,  absolute,  and  inalienable 
rights  of  man;  and  that  it  tends  essentially  to  impair  those 
fundamental  principles  of  natural  justice  and  natural 
law,  which  are  antecedent  to  any  written  constitutions 
of  government.  .  .  .^^ 

RIGHTS  OF  REPRESENTATIVES  IN  ASSEMBLY 

"While  the  right  to  protection  of  a  representative  in  a  leg- 
islative assembly  is  not  affirmed  in  the  Constitution,  it  is 
akin  to  the  right  of  petition.  Instead  of  sending  written 
appeals  the  people  send  a  personal  agent  to  labor  for  their 
cause.  He  must  enjoy  protection  from  prosecutions  for  his 
words  in  debate,  and  from  personal  assault.  The  basis  for 
the  protection  from  prosecution  for  utterances  in  the  legis- 
lature has  been  laid  down  as  follows  (1808): 

The  freedom  of  deliberation,  speech,  and  debate  assured 
by  the  Constitution  (of  Massachusetts)  to  each  branch 
of  the  legislature  is  part  of  the  privilege  of  the  in- 
dividual members  rather  than  of  the  house  as  an  or- 
ganized body;  and  being  derived  from  the  will  of  the 
people,  the  members  are  entitled  to  this  privilege  even 
against  the  will  of  the  house.  .  .  . 

The  Constitutional  provision  securing  such  freedom 
should  be  construed  liberally,  so  its  full  design  may  be 
answered;  thus  extending  it  to  every  act  resulting  from 
the  nature  of  the  member's  office,  and  done  in  the  execu- 
tion of  it,  and  exempting  him  from  a  liability  for  every- 
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thing  said  and  done  by  him  as  a  representative,  whether 
according  to  the  rules  of  the  House  or  not.  .  .  . 

Coffin  versus  Coffin,  4  Massachusetts  Reports,  i. 

This  is  a  somewhat  larger  view  of  the  privileges  of  the 
representative  than  that  held  today. 

SENATOR   SUMNER   ASSAULTED  IN   THE   SENATE 

Senator  Charles  Sumner  of  Massachusetts  delivered  before 
the  Senate  on  May  19  and  20,  1856,  in  a  set  speech,  The 
Crime  Against  Kaiisas,  a  terrible  arraignment  of  the  Southern 
representatives.     Then — 

Preston  S.  Brooks,  a  representative  from  South  Caro- 
lina, either  volunteered  or  was  selected  as  agent  for  the 
infliction  of  punishment.  After  the  adjournment  of  the 
Senate,  May  22,  Mr.  Sumner  remained  at  his  desk.  .  .  . 
Brooks,  whom  he  did  not  know,  approached  him  and 
said:  *'I  have  read  your  speech  twice  over.  It  is  a  libel 
on  South  Carolina,  and  Mr.  Butler  who  is  a  relative  of 
mine."  .  .  .  He  commenced  a  series  of  blows  with  a 
bludgeon  on  the  Senator's  head,  by  which  the  latter  was 
smitten  down,  bleeding  and  insensible  on  the  floor  of  the 
chamber.  ...  It  was  four  years  before  he  was  pro- 
nounced convalescent. 

On  the  House  investigation  committee's  recommenda- 
tion, it  was  voted  to  expel  Brooks,  125  to  95  ...  a 
two-thirds  vote  being  necessary,  a  vote  of  censure  was 
adopted  by  a  large  majority.  Brooks  addressed  the 
House.  ...  "I  went  to  work  very  deliberately,  as 
charged,"  was  his  text.  He  announced  his  resignation  and 
walked  out.  For  the  assault,  the  paltry  fine  of  $300  was 
imposed  by  a  Washington  judge,  without  one  word  of 
disapprobation  for  the  conduct  of  the  culprit.  .  .  . 
Brooks'  constituents  raised  for  him  double  the  amount 
of  the  fine.  .  .  .  He  was  immediately  re-elected  without 
opposition,  by  7,900  votes,  on  the  single  issue  of  whether 
he  had  done  right  or  wrong.  .  .  .  The  students  and 
officers  of  the  University  of  Virginia  also  voted  him  a 
cane.^^ 
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Northern  indignation  led  Edward  Everett  to  speak  of  "this 
act  of  lawless  violence  of  which  I  know  no  parallel  in  the 
history  of  constitutional  government";  and  the  Rhode  Island 
Assembly  passed  a  resolution  that  *'this  assault  .  .  .  shows  a 
deliberate  attempt  to  stifle  freedom  of  speech  in  the  national 
councils."  ^2 

FREEDOM   OF   TEACHING 

Interference  with  freedom  of  Abolitionist  teachers  was 
shown  in  several  localities  in  the  North.  For  instance,  the 
plan  for  a  Negro  college  in  New  Haven,  Connecticut,  was 
abandoned  after  a  public  meeting  on  September  lo,  183 1, 
with  Mayor  Dennis  Kimberley  in  the  chair.  They  listened 
to  indignant  speeches  by  distinguished  citizens,  and  resolved 
70  to  4  that:  "The  founding  of  colleges  for  the  educating 
of  colored  people  is  an  unwarrantable  and  dangerous  inter- 
ference with  the  internal  concerns  of  other  States  .  .  .  that 
the  establishment  of  such  a  college  in  New  Haven  will  be 
incompatible  with  the  prosperity,  if  not  the  existence,  of  the 
present  institutions  of  learning  .  .  .  and  that  the  Mayor, 
Aldermen,  and  Common  Council  will  resist  the  establish- 
ment ...  by  every  lawful  means."  ^^  The  lawful  means 
were  not  specified. 

At  Canaan,  New  Hampshire,  a  month  was  given  to  the 
preceptor  and  colored  pupils  of  Noyes  Academy  in  which  to 
quit  the  town,  on  condition  of  forcible  expulsion  and  under 
threats  of  death  if  resistance  were  made.  Before  the  ulti- 
matum expired,  a  legal  town-meeting  appointed  a  Superin- 
tending Committee  to  remove  the  Academy,  which  was  done 
by  about  300  citizens  of  that  and  neighboring  towns  with 
nearly  a  hundred  yoke  of  oxen.  They  simply  hauled  the 
building  away.  They  then  adopted  an  interesting  resolution 
reading  in  part:  "The  AboHtionists  must  be  checked  and  re- 
strained within  constitutional  limits,  or  American  liberty  will 
find  a  speedy  grave."  ®* 

Prudence  Crandall,  a  young  Quaker  woman,  had  received 
fifteen  or  twenty  colored  girls  in  her  school  at  Canterbury, 
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Connecticut,    in    1832,    in    spite    of    threatening    resolutions 
adopted  at  a  public  meeting  in  a  Congregational  Church. 

The  store-keepers  refused  to  sell  her  anything.  .  .  , 
She  and  her  pupils  were  insulted  on  the  streets.  The 
doors  of  her  house  were  besmeared  and  her  well  filled 
with  the  most  odious  filth.  The  pupils  were  excluded 
from  th'C  privileges  of  public  worship  by  the  officers  of 
the  Congregational  Church.  An  attempt  was  made  to 
drive  them  away  by  the  revival  of  an  obsolete  vagrant 
law,  which  provided  that  after  warning  by  the  select- 
men, any  person,  not  an  inhabitant  of  the  State,  who  did 
not  depart  from  the  town,  should  pay  a  dollar  and 
sixty-seven  cents  a  week,  and  on  failure  to  pay  this 
license,  or  leave  in  ten  days,  should  be  whipped  on  the 
naked  back,  not  exceeding  ten  stripes.  A  warrant  .  .  , 
was  actually  served  on  Eliza  Ann  Hammond,  but  not 
prosecuted.  .  .  .^° 

An  influential  citizen,  Andrew  T.  Judson,  later  a  judge  of 
the  United  States  district  court,  found  the  "school  for  nigger 
girls  so  near  him  insupportable."  So  he  with  others  secured 
this  proscriptive  law  from  the  Legislature,  May  24,  1833: 

Section  i .  .  .  .  That  no  person  shall  set  up  or  establish 
in  this  State  any  school,  academy,  or  literary  institution 
for  the  instruction  or  education  of  colored  persons  who 
are  not  inhabitants  of  this  State;  nor  instruct  or  teach 
in  any  school  .  .  .  nor  harbor  or  board,  for  the  purpose 
of  being  taught  .  .  .  any  colored  person  who  is  not  an 
inhabitant  of  the  State,  without  the  consent  in  writing, 
first  obtained,  of  a  majority  of  the  civil  authority,  and 
also  of  the  selectmen  of  the  town.  .  .  . 

Miss  Crandall  was  arraigned,  bound  over  for  trial,  and 
thrust  .  .  .  into  a  cell  just  vacated  by  a  murderer.  The 
legal  contest  was  ended  by  a  technical  error  so  no  decision 
on  the  merits  was  ever  secured.''^  The  school  was  finally 
broken  up  by  violence.     Miss  Crandall's  house  was  set  on 
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fire  in  the  night,  but  was  saved  because  some  rotten  wood 
would  not  burn.  Later  the  house  was  attacked  at  midnight 
by  a  mob  armed  with  heavy  clubs  and  iron  bars.  For  these 
outrages  there  was  no  redress.*'^  Miss  Crandall  finally  left 
the  town. 

A  like  thing  happened  in  the  South. 

Rev.  John  G.  Fee,  of  Kentucky,  with  others,  established 
a  negro  colony,  and  these  people,  negroes,  of  Berea  made 
it  a  marked  neighborhood  .  .  .  but  no  fidelity  as  citizens, 
no  caution,  no  unobtrusiveness  could  hide  their  success. 
...  A  Committee  of  Sixty-five  representing,  it  was  said, 
**the  wealth  and  respectability  of  the  country,"  was  in- 
trusted with  the  cruel  task  of  breaking  up  their  homes 
and  banishing  them.  ...  It  was  admitted  they  had 
broken  no  law  .  .  .  but,  it  was  alleged,  their  principles 
were  opposed  to  the  public  peace.  They  appealed  in  vain 
to  the  governor  for  protection,  but  were  advised  by  that 
official  "for  the  sake  of  the  peace"  to  leave  the  State. 
This  they  did  without  resistance  .  .  .  the  school-house  was 
closed,  the  steam-mill  dismantled,  and  again  order 
reigned.*® 

ACADEMIC   FREEDOM 

Academic  freedom  in  many  institutions  in  the  North  did 
not  include  the  right  to  advocate  the  immediate  abolition  of 
slavery.  At  "Western  Reserve  College,  Hudson,  Ohio,  Rev. 
Charles  B.  Storrs,  and  Professors  Beriah  Green  and  Elizur 
Wright  aroused  so  much  excitement  by  their  views  on  aboli- 
tion that  the  alarmed  trustees  thought  the  college  would  be 
ruined.     The  three  men  had  to  resign.**^ 

James  G.  Birney,  among  his  other  trials  for  conscience, 
was  rejected  as  professor  of  Ancient  Languages  in  Center 
College,  Kentucky.  "Everything  else  was  acceptable  save 
my  abolition  views."  ^° 

During  the  intense  excitement  of  the  campaign  of  1856, 
Benjamin  Sherwood  Hedrick  was  accused  of  inclination 
toward  the  hated  "Black  RepubHcan"  party.  For  political 
reasons  the  newspapers  and  alumni  of  the  University  of  North 
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Carolina,  in  which  Hedrick  was  a  professor  of  astronomy, 
took  up  the  charge.  Hedrick  answered  the  challenge  with  a 
Defence,  in  which  he  said:  "To  make  the  matter  short,  I 
say  I  am  in  favor  of  the  election  of  Fremont  to  the  presi- 
dency." 

The  Board  of  Trustees  requested  the  President  to  use  his 
influence  to  make  Hedrick  resign,  and  the  rest  of  the  Faculty 
whitewashed  themselves  in  a  resolution,  declaring  that  "the 
course  of  Professor  Hedrick  ...  is  not  warranted  by  our 
usages ;  and  the  poUtical  opinions  expressed  are  not  those  enter- 
tained by  any  other  member  of  this  body."  His  frankness 
at  least  was  not  the  usage  in  most  academic  bodies.  He  was 
burned  in  effigy  by  the  students  and  threatened  with  violence. 
The  pressure  upon  the  Trustees  grew  so  great  that  on  October 
18,  the  Executive  Committee  (in  spite  of  some  question  as 
to  its  power)  dismissed  Hedrick  from  the  University  and 
declared  his  professorship  vacant.  This  was  confirmed  by 
the  Trustees,  January  5,  1857.'^^ 

Students  suffered  no  less  than  teachers.  In  the  North  the 
power  of  the  faculty  and  trustees  was  often  exerted  to  pre- 
vent anti-slavery  agitation.  Students  of  Southern  sympathies 
broke  up  abolition  meetings  at  Yale  and  other  schools.  At 
Miami  University  an  anti-slavery  society  was  directed  by  the 
faculty  to  cease  meeting.  Illinois  and  Kenyon  Colleges 
adopted  similar  gag-rules.  But  the  students  did  not  always 
submit.  Fifty  students  of  Phillips  Academy,  Andover,  Massa- 
chusetts, asked  dismissal  from  that  institution  because  they 
were  refused  permission  to  form  an  anti-slavery  society.  A 
famous  revolt  for  liberty  took  place  among  the  maturer 
students  at  Lane  Seminary,  Cincinnati,  founded  a  few  years 
before  imder  the  presidency  of  Dr.  Lyman  Beecher  to  train 
ministers  for  the  Mississippi  Valley.  Some  eighty  students  be- 
tween 2 1  and  3  5  years  old  formed  a  Colonization  Society  and 
debated  slavery  on  eighteen  evenings  (February  to  April, 
1834).  Next  came  an  Anti-Slavery  Society,  whose  members 
did  helpful  service  among  the  Negroes  of  Cincinnati.  The 
resulting  controversy,  thought  to  endanger  the  Seminary  and 
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the  interests  of  the  Presbyterian  Church,  led  during  the  next 
summer  to  the  adoption  of  severe  rules  by  the  Trustees.  They 
are  good  specimens  of  academic  hair-splitting: 

The  students  shall  not  hold  general  meetings  among 
themselves,  other  than  those  of  a  religious  or  devotional 
character,  nor  deliver  public  addresses  ...  at  the  Semi- 
nary or  elsewhere,  in  term  time;  nor  make  public  ad- 
dresses or  communications  to  the  students  when  assembled 
at  their  meals,  or  on  other  ordinary  occasions.  .  .  .  The 
Committee  are  further  of  the  opinion  that  no  associa- 
tions or  societies  among  the  students  ought  to  be  allowed 
.  .  .  except  such  as  have  for  their  immediate  object,  im- 
provement in  the  prescribed  course  of  studies. 

The  Faculty  interpretation  of  the  rules  followed: 

But  while  associations  for  free  enquiry  and  voluntary 
public  action,  will  within  these  limits  be  approved  and 
encouraged,  associations  for  public  action,  too  absorbing 
for  health,  and  the  most  favorable  prosecution  of  study, 
and  bearing  upon  a  divided  and  excited  community,  and 
touching  subjects  of  great  national  difficulty,  and  high 
political  interest,  and  conducted  in  a  manner  to  offend 
needlessly,  public  sentiment,  and  to  commit  this  Seminary 
and  its  influences  ...  we  cannot  permit. 

The  Anti-Slavery  Society  was  commanded  to  disband  and 
the  Colonization  Society,  too.  Nearly  all  the  theological 
students  and  a  number  in  the  literary  department  requested 
and  secured  their  dismissals. '^^ 

ECONOMIC   AND   RELIGIOUS    PRESSURE 

Social  coercion  is  probably  the  most  powerful  force  to 
secure  conformity;  it  needs  neither  laws  nor  violence.  Though 
not  a  violation  of  civil  liberty.  It  fills  in  the  picture  to  note 
how  it  worked  against  Abolitionists. 

In  Boston  the  directors  of  the  Athenaeum  Library  excluded 
Mrs.  Child  because  she  was  an  Abohtlonist.    Harriet  Martineau 
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was  publicly  ostracized.''^  Arthur  Tappan's  business  diflS- 
culties  in  New  York  were  many.  The  insurance  companies 
refused  to  insure  his  property  and  the  banks  would  not  dis- 
count his  paper.  Threatening  letters,  pieces  of  rope  as  a 
threat  of  the  gallows,  and  even  a  slave's  ear  were  sent  him 
from  the  South. ^*  A  meeting  of  merchants  was  called  at 
Charleston,  S.  C,  to  unite  on  a  determination  not  to  pur- 
chase any  more  goods  of  Tappan,  who  had  been  supplying 
the  South  Carolina  merchants  with  silks. ^^  The  economic 
aspect  was  clearly  summed  up  by  a  partner  in  a  prominent 
mercantile  house: 

There  are  millions  and  millions  of  dollars  due  to  the 
mierchants  of  this  city  alone,  from  the  South,  the 
payment  of  which  would  be  jeopardized  by  any  rupture 
between  the  North  and  the  South.  It  is  not  a  matter 
of  principle  with  us.  It  is  a  matter  of  business 
necessity.^^ 

THE  PRELUDE  TO   CIVIL  WAR 

The  Kansas  Border  "Wars  (1855-1859)  present  enough  vio- 
lations of  civil  liberty  for  a  volume,  but  they  are  not  detailed 
here  for  they  may  well  be  viewed  as  the  first  chapter  of  the 
Civil  War.  There  were  dual  governments,  disregard  for  law, 
and  armed  violence.  The  neighboring  state,  Missouri,  sent 
its  vagabond  armies  (unofficial,  of  course)  into  Kansas  to 
drive  out  the  "nigger-loving  abolitionists"  who  had  been  sent 
in  to  colonize  for  a  "free  State."  Meanwhile  the  coloniza- 
tion societies  back  in  New  England  shipped  in  their  Sharps 
rifles.  Political  conditions  in  the  rest  of  the  nation  kept  the 
Federal  government  from  intervening  to  re-establish  a  con- 
stitutional regime.  So  what  matter  if  William  Phillips  was 
tarred  and  feathered.  If  The  Parkville  Luminary  was 
quenched  in  the  Missouri?  If  duly  elected  legislators  were 
driven  out  into  the  plains?  It  was  the  overture  to  war,  and 
to  that  war  we  must  now  turn."^^ 

As   the  North  was   won   to  the   anti-slavery   cause   from 
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humane  or  economic  motives,  the  Abolitionists  gained  their 
liberties.  Power  had  shifted  to  their  side.  So  after  about 
1845  we  find  no  very  serious  interferences  with  their  propa- 
ganda in  the  North.  Yet  even  as  late  as  1862  a  riot  occurred 
at  a  meeting  in  New  York  where  Wendell  Phillips  denounced 
the  Admini€tration's  failure  to  free  the  slaves. ^^  In  the 
South  as  the  cleavage  became  sharper  there  was  less  liberty 
than  ever.  Here  from  1835  to  1885  constitutional  liberty 
had  no  normal  status  since  for  two  decades  after  the  war  it 
was  submerged  in  the  chaos  of  Reconstruction. 

To  sum  up, — the  events  of  the  **mob  era"  and  especially 
the  attacks  on  Abolitionists  blunted  any  sense  of  duty  or 
need  to  protect  the  minority.  The  idea  of  the  *'respectable" 
mob  was  perfected  and  took  an  effective  form.  It  was  dis- 
covered that  the  Post  Office  could  be  used  as  a  censor  of 
ideas.  The  tyranny  of  the  majority  was  carried  further  by  the 
conception  of  controlling  public  opinion  against  a  minority, 
and  control  of  education  by  discipline  of  teachers  and  stu- 
dents was  its  significant  expression.  Most  of  the  modem 
machinery  for  curtailing  liberty  was  in  full  use  after  this 
period  just  before  the  Civil  War. 


CHAPTER  IV 

CIVIL  LIBERTY  AND  CIVIL  WAR 

For  civil  liberty  the  Civil  "War  (1861-1865)  meant  three 
things.  First,  it  consummated  the  claim  of  one  phase  of  the 
**tyranny  of  the  majority,"  namely  that  a  minority  is  not 
free  to  withdraw  and  set  up  a  new  state.  Second,  it  proved 
again  that  war  suspends  constitutional  guarantees.  Third,  it 
left  the  United  States  a  legacy  of  violence  and  of  weakened 
constitutional  ideals. 

The  first  is  most  important  for  liberty  as  an  historic  process. 
The  majority  of  States  in  population  and  power  finally  asserted 
their  rule  over  the  rest — forbidding  in  effect  any  section  from 
splitting  oflf  to  install  a  new  state  guarantee  in  order  to 
secure  for  itself  some  special  liberty.  The  liberties  the  South 
wanted  were:  first,  to  own  slaves,  and  second,  to  assert  the 
opposite  of  tyranny  by  the  majority  of  states,  namely,  tyranny 
by  individual  states  imder  the  principle  of  "states*  rights." 
With  the  defeat  of  this  second  principle  the  Union  estab- 
lished a  "geographical  tyranny"  of  the  majority.  A  few  years 
later  the  Mormons  attempted  to  detach  from  the  Union  the 
Territory  of  Utah  to  create  the  polygamous  state  of  Deseret. 
But  the  Union  held  Utah,  and  the  Mormons  have  been  denied 
liberty  to  practice  polygamy. 

In  these  cases  the  power  of  the  majority  achieved  what 
are  considered  to  be  good  ends.  It  freed  the  slaves  and  ended 
polygamy.  But  at  the  same  time  it  created  the  machinery 
for  crushing  other  minorities,  which  may  not  represent 
socially  undesirable  purposes.  Now  minorities  must  make 
their  fight  for  existence  inside  the  Union.  They  cannot  set 
up  independent  states  in  which  to  fimction.  Their  liberty 
must  be  won  at  home,  by  education,  not  by  migration.     Out- 
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side,  the  earth  is  so  occupied  that  no  group  can  find  room,  as 
did  the  pioneering  Puritans,  to  create  a  new  state  in  which 
to  estabUsh  their  own  freedom.  This  is  the  chief  reason  why 
a  larger  conception  of  evolutionary  political  liberty  is  now  a 
supreme  need. 

As  the  Civil  War  blotted  out  the  claims  of  geographical 
sections,  it  tended  also  to  extend  the  majority's  power  in 
every  direction,  vertical  as  well  as  horizontal.  It  did  away, 
at  least  in  concept,  with  any  undemocratic  status  like  master 
and  slave.  The  people  were  the  only  master.  Everybody  must 
belong  to  **the  people,"  or  the  majority  rule  will  not  work. 
So  they  took  the  Negro  from  his  owner  and  turned  him  over 
to  a  new  master,  the  mob,  to  whom  he  was  not  only  of  no 
value,  but  was  a  rival  to  be  persecuted  as  a  "nigger"  or  *'a 
scab." 

The  chief  lesson  of  the  Civil  War  from  the  standpoint  of 
civil  liberty  is  that  "the  people"  (and  their  government)  will 
control  all  sections  or  factions  on  any  issue  they  think  is 
vital  to  the  democratic  state.  They  will  not  allow  any  frac- 
tional liberty.  The  entire  Civil  War  is  evidence  of  that 
concept,  regardless  of  whether  the  coerced  minority  was  right 
or  wrong. 

The  second  lesson  concerns  civil  liberty  In  the  North  and 
South.  What  happened  to  It  under  the  impact  of  war  is 
significant.  In  both  sections  there  were  minorities  opposed 
to  the  entire  war,  and  claiming  the  legal  right  to  their 
dissent. 

The  facts  in  the  North  afford  a  peculiar  test  of  civil  liberty 
principles.  The  anti-slavery  majority  had  just  grown  from 
an  oppressed  minority  whose  persecution  was  too  recent  to 
be  forgotten.  Now  this  majority  is  itself  faced  with  a  dis- 
senting political  group  opposed  to  the  war.  Do  they  recall 
the  old  struggles?  Do  they  protect  this  new  minority?  They 
do  not!  They  pursue  no  abstractions.  They  follow  the 
ancient  rule — who  has  power  has  liberty — and  put  the  dis- 
senter in  jail. 

In  the  South  there  was  less  oppression  because  there  was 
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less  liberty  and  fewer  dissenters.  TKe  constitutions  of  the 
Confederacy  and  of  its  states  contained  bills  of  rights  on  the 
old  forms.  But  since  the  military  power  arose  before  the 
civil,  there  was  no  strength  in  the  civil  government.  The 
urgency  of  defense  was  advanced  as  excuse  for  whatever  the 
military  did.  In  reality  there  was  no  law  but  military  law. 
Jefferson  Davis  suspended  the  privilege  of  the  writ  of  habeas 
corpus  just  as  Lincoln  did.  The  South  showed  the  same  in- 
vasions of  civil  rights  as  the  North — by  conscription,  espio- 
nage, military  rule  and  wholesale  illegal  arrests. 

The  political  mind  of  the  South  was  united  for  self-preser- 
vation and  so  did  not  resent  military  power.  Opposition  was 
negligible,  compared  with  conditions  in  the  North.  Under 
the  terrible  pressure  of  Southern  sentiment,  none  dared  in- 
voke constitutional  forms  that  depended  for  their  meaning 
entirely  upon  the  success  of  the  armies.  No  study  of  civil 
liberty  in  the  South  has  significance  except  the  cases  of  the 
Southern  conscientious  objectors  to  war. 

We  do  not  discuss  here  the  inter secttoital  problems  of 
prisoners  and  the  like  that  arose  under  the  commonly  accepted 
laws  of  war.  Nor  where  the  military  power  was  in  force 
have  its  decisions  been  questioned.  They  are  noted  only  when 
they  usurp  the  civil  power. 

There  were  of  course  extraordinary  conditions  in  this  war 
which  have  been  urged  in  justification  for  the  invasions  of 
liberty  in  the  North.  First,  it  was  a  civil  war, — the  enemy 
was  the  same  race  and  lived  on  the  border  of  the  loyal  popu- 
lation. It  was  often  difficult  to  distinguish  the  disloyal,  so 
that  measures  intended  to  restrain  the  disaffected,  were  not 
infrequently  invoked  against  the  innocent  whose  acts  might 
look  disloyal.  The  long  border  between  the  states  was  a  zone 
where  allegiance  was  dubious  and  shifting.  The  instability 
of  Maryland,  the  invasion  of  Pennsylvania,  the  constant  threat 
of  capture  of  Washington,  demanded  emergency  measures 
which  could  not  be  particular  about  civil  rights.  The  wide 
area  involved,  and  the  shifting  operations  made  the  theater  of 
war  hard  to  define  and  difficult  to  police- 
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Second,  it  was  the  first  nation-wide  war  in  which  the  morale 
of  the  whole  people  became  a  prime  concern.  New  dangers 
arose  in  directions  hitherto  regarded  as  outside  the  theater 
of  war; — from  espionage,  political  and  religious  opposition  to 
the  war,  resistance  to  conscription  and  from  enforced  labor. 
Fewer  enlistments,  curtailed  production  and  a  lowered  morale 
meant  defeat.     How  could  such  obstacles  be  overcome? 

The  practical  answer  was  by  force, — by  replacing  civil 
processes  with  military  rule.  Ordinarily  martial  law  could 
not  replace  civil  government  until  the  courts  were  actually 
closed.  But  in  the  Civil  "War  military  rule  extended  into 
regions  not  invaded  or  remotely  threatened.  Men  far  up  in 
New  York  State  were  arrested  on  executive  order  from 
Washington;  a  newspaper  in  Chicago  was  suppressed  by  a 
telegram  from  the  commanding  general.  The  civil  courts 
were  functioning  and  oddly  enough  their  only  danger 
was  from  the  armies  which  were  presimiably  defending 
them. 

From  the  Civil  War  on  we  must  recognize  the  extension 
of  the  field  of  war  to  the  entire  nation.  Munitions  are  as 
important  as  the  men  on  the  firing-line;  industry  must  be 
guarded  against  strikes  and  lowered  production;  the  press 
must  stimulate  the  war  ardor.  Political  opposition,  tolerated 
in  time  of  peace,  now  becomes  dangerous.  People  must  be 
protected  from  opposition  arguments,  even  if  they  lend  no 
aid  or  comfort  to  the  enemy.  How  such  forces  shall  be 
checked  becomes  of  great  importance.  President  Lincoln,  as 
head  of  both  military  and  civil  arms  of  the  government,  de- 
cided to  use  what  he  felt  the  necessities  of  any  case  demanded. 
Let  us  turn  to  his  record. 

DOES  WAR  SUSPEND  THE  CONSTmJTION? 

Does  war  suspend  the  Constitution?  Is  the  maxim  inter 
armis  leges  silent  always  true?  President  Lincoln,  his  cabinet, 
his  generals,  and  even  Congress  all  answered  yes.  Here  i« 
what  Lincoln  said  of  his  policy: 
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April  4,  1864. 

•  •  .  My  oath  to  preserve  the  Constitution  imposed  on 
me  the  duty  of  preserving  by  every  indispensable  means 
that  government,  that  nation,  of  which  the  Constitution 
was  the  organic  law.  Was  it  possible  to  lose  the  nation, 
and  yet  preserve  the  Constitution?  By  general  law,  life 
and  limb  must  be  protected,  yet  often  a  limb  must  be 
amputated  to  save  a  life,  but  a  life  is  never  wisely  given 
to  save  a  Hmb.  I  felt  that  measures  otherwise  uncon- 
stitutional, might  become  lawful  by  becoming  indispen- 
sable to  the  preservation  of  the  Constitution  through  the 
preservation  of  the  nation.  Right  or  wrong  I  assumed 
this  ground  and  I  now  avow  it.  I  could  not  feel  that  to 
the  best  of  my  ability  I  had  even  tried  to  save  the  Con- 
stitution, if  to  save  slavery,  or  any  minor  matter,  I 
should  permit  the  wreck  of  the  government,  country,  and 
Constitution,  together.^ 

This  is  a  classic  statement  of  the  old  doctrine  of  necessity 
when  power  always  justifies  restrictions  on  liberty.  Mr. 
Lincoln  frankly  admitted  that  the  Constitution  was  suspended. 
James  Bryce  reached  the  same  conclusion: 

The  executive  and  majority  in  Congress  found  them- 
selves obliged  to  stretch  this  war  power  to  cover  many 
acts  trenching  on  the  ordinary  rights  of  the  States  and 
individuals,  till  there  ensued  something  approaching  a 
suspension  of  constitutional  guarantees  in  favour  of  the 
Federal  government.  .  .  .  Only  a  few  of  these  cases 
came  before  the  courts,  and  the  courts,  in  some  instances 
disapproved  them.  Appeals  made  to  the  letter  of  the 
Constitution  by  the  minority  were  discredited  by  the 
fact  that  they  were  made  by  persons  sympathizing  with 
the  secessionists  who  were  seeking  to  destroy  it.  So  many 
extreme  things  were  done  under  pressure  of  necessity, 
that  something  less  came  to  be  regarded  as  a  reasonable 
and  moderate  compromise. 

In  theory  war  cannot  suspend  the  Constitution.  No  word 
occurs  in  the  Constitution  authorizing  its  suspension — in  war 
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or  peace — (save  the  clause  on  the  suspension  of  habeas 
corpus).  Nor  apparently  did  its  framers  anticipate  that  it 
would  at  any  time  be  suspended.  The  English  Constitution 
had  been  enforced  in  war-time.  The  state  constitutions  made 
no  mention  of  suspension, — ever.  Delaware  expressly  pro- 
hibited it.  "No  power  of  suspending  laws  shall  be  exercised 
but   by  the  legislature." 

In  fact,  however,  a  serious  war  always  suspends  parts  of 
the  Constitution.  The  Revolution  suspended  the  State  guar- 
antees for  Tory  and  Quaker;  the  mere  threat  of  war  served 
as  an  excuse  for  the  Alien  and  Sedition  Acts;  in  the  War  of 
1 8 12,  Jackson  had  proceeded  on  the  thesis  that  in  an  emer- 
gency military  power  is  above  the  civil.  The  Dorr  War  had 
proven  the  case  in  Rhode  Island. 

MR.  LINCOLN  SUSPENDS  THE  WRIT  OF  HABEAS  CORPUS 

April  27,  1 86 1,  scarcely  a  week  after  the  fall  of  Sumter, 
President  Lincoln  authorized  General  Winfield  Scott,  if  he 
found  resistance  that  rendered  it  necessary,  to  suspend  the 
writ  of  habeas  corpus  between  Philadelphia  and  Washington, 
personally  or  through  any  officer  in  command.  His  purpose 
was  to  control  border  conditions,  especially  in  Maryland, 
which  daily  threatened  to  go  over  to  the  South.  Similar 
suspension  was  ordered  on  July  2,  as  far  north  as  New  York. 

According  to  the  Constitution  the  privilege  of  the  writ  Is 
to  be  suspended  only  "in  cases  of  rebellion  or  invasion  when 
public  safety  requires  It."  Mr.  Lincoln's  order  was  widely 
disapproved  on  two  grounds:  first,  by  suspending  the  privilege 
himself  he  had  usurped  the  powers  of  Congress;  second,  he 
suspended  it  in  areas  where  thp  courts  were  functioning  and 
no  public  danger  of  rebellion  or  invasion  existed.^  He  was 
forced  to  defend  himself  In  a  message  on  July  4: — 

It  Is  believed  that  nothing  has  been  done  beyond  the 
constitutional  competency  of  Congress.  .  .  .  This  au- 
thority has  purposely  been  exercised  very  sparingly. 
...  It  is  insisted  that  Congress  ...  is  vested  with  this 
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power.  But  the  Constitution  itself  is  silent  .  .  .  and  as 
the  provision  was  plainly  made  for  a  dangerous  emer- 
gency, it  cannot  be  believed  that  the  framers  intended 
that  in  every  case  the  danger  should  run  its  course  until 
Congress  should  be  called  together,  the  very  assembling 
of  v/hich  might  be  prevented,  as  was  intended  in  this 
case,  by  the  rebellion.^ 

By  February  14,  1862,  the  President,  reassured  that  "the 
facilities  for  treasonable  practices  had  diminished'*  and 
"anxious  to  favor  a  return  to  the  normal  course  of  Adminis- 
tration" directed  that  all  political  prisoners,  or  prisoners  held 
in  military  custody,  be  released  on  a  parole  to  render  no  aid 
or  comfort  to  the  enemy.  Complete  amnesty  was  granted 
for  past  offenses,  and  in  the  future  extraordinary  arrests 
were  to  be  made  by  the  military  authorities  alone.*  A  board 
of  one  military  and  one  civil  commissioner  was  appointed  to 
determine  whether  military  prisoners  should  be  held,  dis- 
charged, or  remitted  to  the  civil  tribunals  for  trial.  In 
November  the  Secretary  of  "War  ordered  the  release  of  all 
draft  resisters  and  other  war  offenders  in  states  where  the 
draft  quotas  had  been  filled.  He  freed  all  prisoners  from 
rebel  States  on  parole,  with  permission  to  leave  the  North, 
not  to  return  during  the  war.^  The  efforts  of  the  joint- 
commission  seem  to  have  been  half-hearted. 

In  spite  of  this  generous  house-cleaning  President  Lincoln, 
averring  that  "disloyal  persons  are  not  adequately  restrained 
by  the  ordinary  processes  of  law,"  ordered  a  general  suspension 
of  the  writ  of  habeas  corpus  on  September  24,  1862: 

During  the  existing  insurrection  ...  all  rebels  and 
insurgents,  their  aiders  and  abetters,  within  the  United 
States,  and  all  persons  discouraging  voluntary  enlist- 
ments, resisting  military  drafts,  or  guilty  of  any  dis- 
loyal practices  .  .  .  shall  be  subject  to  martial  law  and 
liable  to  trials  and  punishments  by  courts-martial  or 
military  commission; 

Second,  that  the  writ  of  habeas  corpus  is  suspended  in 
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respect  to  all  persons  arrested,  or  who  are  now,  or  here- 
after during  the  rebeUion  shall  be,  imprisoned  in  any 
fort,  camp,  arsenal,  military  prison,  or  other  place  of 
confinement,  by  any  military  authority,  or  by  the  sen- 
tence of  any  court-martial  or  military  commission.® 

Thereafter  the  civil  authority  was  subordinate  to  the  mili- 
tary, and  every  person  guilty  of  the  vague  crime  of  **an7 
disloyal  practice"  was  subject  to  martial  law.  The  contro- 
versy over  it  became  bitter.  In  the  Congressional  elections 
of  1862  Mr.  Lincoln  sufifered  a  distinct  rebuke,  in  part  attrib- 
utable to  his  subversion  of  civil  rights.  It  became  necessary 
to  back  up  the  President  by  an  "Indemnifying  Act,"  which 
passed  both  houses  in  spite  of  a  vigorous  protest.  It  became 
31  law,  March  3,  1863.     It  reads  in  part: 

Be  it  enacted,  .  .  .  that  during  the  present  rebellion, 
the  President  .  .  .  whenever  in  his  judgment,  the  public 
safety  may  require  it,  is  authorized  to  suspend  the 
privilege  of  the  writ  of  habeas  corpus  in  any  case 
throughout  the  United  States.  And  whenever  and  where- 
ever  the  said  privilege  shall  be  suspended  ...  no  mili- 
tary or  other  officer  shall  be  compelled  ...  to  return 
the  body  of  any  person  detained  by  him  by  authority  of 
the  President;  but  upon  certificate,  under  oath  .  .  • 
that  such  person  is  detained  by  him  as  a  prisoner  under 
authority  of  the  President,  further  proceedings  under  the 
writ  .  .  .  shall  be  suspended  by  the  judge  or  court,  so 
long  as  said  suspension  shall  remain  in  force.  .  .  . 

Section  4.  .  .  .  That  any  order  of  the  President,  or 
under  his  authority,  made  at  any  time  during  the  present 
rebellion,  shall  be  a  defence  in  all  courts  to  any  action, 
civil  or  criminal,  pending  or  to  be  commenced,  for  any 
search,  seizure,  arrest,  or  imprisonment,  made,  done,  or 
committed,  or  acts  omitted  to  be  done,  under  and  by 
virtue  of  such  orders,  or  under  color  of  any  law  of 
Congress,  and  such  defence  may  be  made  by  special  plea, 
or  under  the  general  issue. 

Section  2  required  the  Secretaries  of  State  and  of  War 
to  furnish  to  judges  of  United  States  circuit  and  district 
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courts  lists  of  all  citizens  of  states  in  which  the  admin- 
istration of  law  remained  unimpaired,  who  were  held  as 
"state  or  political  prisoners";  and  if  after  such  lists  had 
been  furnished,  no  grand  jury  had  indicted  such  per- 
sons, they  were  to  be  brought  before  the  judge  to  be 
dlischarged;  provided  that  the  detained  person  take  the 
oath  of  allegiance,  and  swear  not  to  aid  the  rebellion, 
and  that  the  judge  might  require  bond  to  keep  the  peace 
if  he  deemed  the  public  safety  required  it.  Sections  5 
and  6  provided  that  actions  against  officers  might  be 
transferred  from  the  State  Courts  to  the  United  States 
Courts;  and  must  be  commenced  within  two  years/ 

Under  this  act  the  President  on  September  15,  1863  con- 
firmed his  previous  suspension  in  modified  form  for  the  dura- 
tion of  the  rebellion.  The  writ  could  not  issue  against 
military,  naval,  or  civil  officers  who  under  the  President's 
command  held 

Prisoners  of  war,  spies,  aiders  and  abettors  of  the 
enemy  ...  or  those  for  resisting  the  draft,  or  for  any 
other  offense  against  the  military  or  naval  service. 

The  President's  power  was  limited  only  by  interpretations 
of  the  vague  terms  "aiders  and  abettors  of  the  enemy"  and 
"any  other  offence  against  the  military  or  naval  service." 

THOUSANDS    OF    POLITICAL   PRISONERS 

Under  this  authority  from  1861  to  the  end  of  the  War 
arrests  continued.  They  constitute  the  largest  record  of 
official  interferences  with  civil  rights  in  the  history  of  the 
United  States.  The  total  number  is  astounding,  though  exact 
figures  are  difficult  to  give  because  the  records  confuse  State 
and  Federal  prisoners,  political  and  military  spies  and  draft- 
resisters.  The  evidence  shows  that  they  ran  well  into  the 
thousands. 

The  records  of  the  provost-marshal's  office  in  Wash- 
ington show  38,000  military  prisoners  (political  pris- 
oners)  reported  there  during  the  rebellion.* 
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The  records  of  the  commissary-general  of  prisoners 
from  February,  1862  to  the  close  of  the  war  contains 
the  names  of  13,535  citizens  who  were  arrested  and  con- 
fined in  various  military  prisons.  .  .  .  Many  cases  do  not 
show  the  charge  on  which  arrests  were  made.  There 
were  also  many  imprisonments  by  military  authorities  in 
State  prisons.  .  .  .  The  assistant  provost-marshal  of 
Illinois  reports,  exclusive  of  deserters,  443  arrests  from 
the  organization  of  his  office  to  May,  1865.  .  .  .  No  lists 
of  "state  or  political  prisoners"  were  furnished  to  the 
Judges  (by  the  Indemnifying  Act)  as  far  as  I  have  been 
able  to  ascertain;  and  in  truth  the  relish  for  autocratic 
government  had  so  developed  that  in  September  of  that 
year  Chase  was  surprised  that  the  provisions  of  the  act 
were  unfamiliar  to  the  President  and  all  the  members  of 
the  Cabinet  except  himself.^ 

The  Official  Records  of  the  War  of  the  Rebellion,  series  2, 
volume  II,  documents  hundreds  of  cases  in  its  1,557  pages, 
with  sixty  pages  of  summaries  added  from  the  Record  Book 
of  the  State  Department.  In  The  American  Bastile,  John  A. 
Marshall  details  some  one  hundred  and  fifty  cases  of  alleged 
illegal  arrest  and  imprisonment. 

Three  statements  on  these  arrests  and  imprisonments  are  of 
interest.  Marshall  contrasts  our  previous  history  with  the 
Civil  War  cases.     He  says: 

From  the  organization  of  the  government  to  the  Ad- 
ministration of  the  late  President  Lincoln,  we  know  of 
no  case  in  which  an  American  citizen  was  arrested  with- 
out warrant,  imprisoned  without  charges  preferred,  and 
released  after  months  and  years  of  incarceration,  without 
trial  .  .  .  although  there  was  not  only  imaginary,  but 
real  "disloyalty"  among  citizens,  dangerous  to  the  com- 
mon interests  of  the  government,  during  former  adminis- 
trations.-^° 

Rhodes  in  his  history  says: 

"While  I  have  not  lighted  upon  an  instance  in  which 
the  President   himself  directed   an   arrest,   he  permitted 
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tliem  all;  he  stands  responsible  for  casting  into  prison 
citizens  of  the  United  States  on  orders  as  arbitrary  as 
the  Lettres-de-cacbet  of  Louis  XIV.^^ 

James  Bryce  writes: 

Abraham  Lincoln  wielded  more  authority  than  any 
Englishman  has  done  since  Oliver  Cromwell.  It  is  true 
that  the  ordinary  law  was  for  some  purposes  practically 
suspended  during  the  War  of  Secession.^^ 

THE  ARMY  DEFIES  THE  SUPREME  COURT 

John  Merryman  of  Baltimore  County,  Maryland,  was 
arrested  May  25,  1861,  under  the  original  suspension  of  the 
writ,  charged  with  various  acts  of  treason  and  lodged  at 
Fort  McHenry  under  Gen.  George  Cadwalader.  Merryman 
petitioned  Chief  Justice  Roger  B.  Taney  of  the  United  States 
Supreme  Court  for  a  writ  of  habeas  corpus,  which  was  issued 
returnable  May  27.  Gen.  Cadwalader  refused  to  respond, 
alleging  that  he  was  duly  authorized  by  the  President  to 
suspend  the  writ.  The  Chief  Justice  next  issued  a  writ  for 
the  United  States  Marshal  to  produce  the  body  of  Gen. 
Cadwalader  in  court  "to  answer  for  his  contempt."  The 
marshal  reported  that  he  was  not  permitted  to  enter  the  fort, 
and  was  informed  "there  was  no  answer  to  his  writ." 

Justice  Taney  then  delivered  an  opinion  that  the  imprison- 
ment was  unlawful  upon  two  grounds: 

1.  The  President,  under  the  Constitution  and  laws  of 
the  United  States,  cannot  suspend  the  privilege  of  the 
writ  of  habeas  corpus,  nor  authorize  any  military  officer 
to  do  so. 

2.  A  military  officer  has  not  the  right  to  arrest  and 
detain  a  person,  not  subject  to  the  rules  and  articles  of 
war,  for  an  offense  against  the  laws  of  the  United  States, 
except  in  and  of  the  judicial  authority  and  subject  to  its 
control.  .  .  . 

He  further  declared  that  the  civil  authority  had  been  re- 
sisted  by    a    superior    force,    and    that    therefore    there    was 
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nothing  he  could  do  except  reduce  to  writing  his  reasons, 
report  them  to  the  President,  and  call  upon  him  to  do  his 
constitutional  duty, — in  other  words  to  enforce  the  process 
of  the  court.^^ 

This  pitiful  appeal  of  the  Supreme  Court  was  met  by  an 
opinion  from  the  Attorney-General  justifying  Mr.  Lincoln, 
When  United  States  Judge  Garrison  of  Brooklyn  cited  Col. 
Burke  of  Fort  Lafayette  for  contempt  in  refusing  to  answer 
a  writ  sued  out  for  four  members  of  the  Baltimore  Police 
Board,  the  officer  refused  to  appear,  and  the  Judge,  *'sub- 
mitting  to  inevitable  necessity"  dismissed  the  proceedings. 
The  prisoners  were  subsequently  released.^* 

Several  states  recognized  the  danger  in  these  military  arrests. 
The  Wisconsin  legislature  approved  Justice  Taney's  opinion, 
the  Delaware  legislature  passed  a  bill  to  prevent  illegal  arrests 
by  federal  authority,  but  the  Governor  refused  to  recognize 
it  and  issued  a  proclamation  that  he  would  protect  any  per- 
sons prosecuted  for  making  illegal  arrests.  Governor  Horatio 
Seymour  of  New  York  in  his  first  message,  January  7,  1863, 
discussed  "State  Rights  versus  Martial  Law."  Governor  Cur- 
tin  of  Pennsylvania  sent  a  protesting  message  to  his  legisla- 
ture.^^ Politics  was  of  course  responsible  for  some  of  this 
opposition,  but  there  was  behind  it  a  wide-spread  protest 
against  the  President's  actions. 

"general  order  38" 

The  famous  General  Order  38  was  issued  April  13,  1863, 
after  the  Indemnifying  Act  had  passed,  by  General  Bumside, 
commanding  the  Department  of  the  Ohio  in  which  there 
was  strong  opposition  to  the  war.    The  text  speaks  for  itself: 

General  Order  38. 

The  Commanding  general  publishes,  for  the  informa- 
tion of  all  concerned,  that  all  persons  found  within  our 
lines  who  shall  commit  acts  for  the  benefit  of  the  enemies 
of  our  country  will  be  tried  as  spies  or  traitors,  and,  if 
convicted,  will  suffer  death.  .  .  .  The  habit  of  declaring 
sympathy  for  the  enemy  will  not  be  allowed  in  this  de- 
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partment.  Persons  committing  such  offenses  will  be  at 
once  arrested,  with  a  view  of  being  tried  as  above  stated. 
...  It  must  be  distinctly  understood  that  treason,  ex- 
pressed or  implied,  will  not  be  tolerated  in  this  depart- 
ment. 

By  Command  of  Major-General  Burnside.^^ 

Freedom  of  speech  is  here  denied,  and  the  novel  crime  of 
"implied  treason"  created.  But  Burnside  was  not  successful 
in  stilling  the  opposition.  The  famous  "Vallandigham  case" 
presents  a  clear-cut  issue  between  the  President's  military 
power  in  peaceful  territory  and  the  right  of  political  oppo- 
nents to  criticize  his  acts.  Clement  Vallandigham  was  a 
Democrat,  a  member  of  Congress,  and  a  vigorous  political 
opponent  of  President  Lincoln's.  The  Democrats  moreover, 
espoused  Vallandigham's  cause.-*^^ 

He  was  the  chief  speaker  at  a  Democratic  mass-meeting  in 
Ohio  on  May  i,  1863.  Two  captains  in  civilian  clothes  took 
notes  upon  which  General  Burnside  decided  Order  3  8  had  been 
violated.  Vallandigham  was  arrested  by  soldiers  at  2:30  on 
the  morning  of  May  5,  tried  by  a  military  commission  two 
days  later;  found  guilty  and  sentenced  to  close  confinement 
during  the  continuance  of  the  war.  Rhodes  sums  up  the  case 
thus: 

From  the  beginning  to  the  end  of  these  proceedings 
law  and  justice  were  set  at  naught.  .  .  .  The  right  of 
General  Burnside  even  to  make  the  arrest  may  be  ques- 
tioned. The  majority  of  the  United  States  Supreme  Court 
in  the  Milligan  case  maintained  that  the  suspension  of  the 
writ  of  habeas  corpus  did  not  authorize  the  arrest  of  any 
one.  The  argument  that  Southern  Ohio  was  the  theater 
of  war  and  therefore  under  martial  law  cannot  be  main- 
tained. .  .  .  The  United  States  courts  were  regularly  open 
in  the  Southern  district  of  Ohio.^^ 

The  charge  against  Vallandigham  was  "publicly  express- 
ing .  .  .  sympathy  for  those  in  arms  against  the  government, 
and  declaring  disloyal  sentiments  and  opinions  with  the  object 
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of  weakening  the  power  of  the  government  in  its  efforts  to 
suppress  an  unlawful  rebellion."  The  specifications  of  utter- 
ances on  which  this  charge  was  made  included  such  statements 
as:  "The  present  war  is  a  cruel,  wicked,  and  unnecessary 
war;  a  war  not  waged  for  the  preservation  of  the  Union  .  .  . 
characterizing  General  Orders  No.  38  as  a  base  usurpation 
of  arbitrary  authority  .  .  .  that  he  firmly  believed  that  the 
men  in  power  are  attempting  to  establish  a  despotism  .  .  . 
more  cruel  and  oppressive  than  ever  existed  before."^^  Val- 
landigham  attempted  no  defence  except  this  statement: 

I  am  not  either  in  the  land  or  naval  forces  .  .  .  nor 
the  militia  in  actual  service,  and  therefore  am  not  triable 
for  any  cause  by  such  a  court,  but  am  subject  by  the 
express  terms  of  the  Constitution,  to  arrest  only  by  judi- 
cial warrant  .  .  .  and  am  now  entitled  to  speedy  and 
public  trial  by  an  impartial  jury  of  the  State  of  Ohio 
.  .  .  and  evidence  and  arguments  according  to  the  com- 
mon law  and  ways  of  Judicial  Courts. 

And  all  these  I  Here  demand  as  my  right  as  a  citizen 
of  the  United  States.  .  .  .  But  the  alleged  "offence"  is 
not  known  to  the  Constitution  nor  to  any  law  thereof.  It 
is  words  spoken  to  the  j>eople  of  Ohio  in  open  and  public 
political  meeting,  lawfully  and  peaceably  assembled.  It 
is  the  words  of  criticism  of  the  public  policy  of  public 
servants  of  the  people  by  which  policy  it  was  alleged  that 
the  welfare  of  the  country  was  not  promoted.  It  was  an 
appeal  to  change  that  policy,  not  by  force,  but  by  free 
election  and  the  ballot  box.  It  is  not  pretended  that  I 
counselled  disobedience  to  the  Constitution  or  resistance 
to  laws  and  lawful  authority.     I  never  have.^° 

The  sentence  of  the  commission  was  commuted  by  Presi- 
dent Lincoln  as  follows: 

May  19,  1863. 
Sir:   The  President  directs  that  without  delay  you  send 
C.   L.   Vallandigham   under   secure   guard    to   the   head- 
quarters of  General  Rosecrans  to  be  put  by  him  beyond 
our  military  lines;  and  in  case  of  his  return  within  our 
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lines,  he  will  be  arrested  and  kept  in  close  custody  for 
the   term   specified   in   his   sentence. 

He  went  South,  later  to  Canada,  and  returned  to  Ohio 
unmolested.^ ^  Mr.  Lincoln  was  not  very  well  pleased  with 
Burnside,  and  wired  that  "all  the  Cabinet  regretted  the  arrest, 
doubting  its  necessity.  .  .  .  but  being  done,  all  were  for 
seeing  you  through  with  it."^^ 

Two  legal  ejfiforts  were  made  to  set  aside  General  Burn- 
side's  stern  action.  Two  days  after  the  military  trial  Judge 
Humphrey  Leavitt  of  the  Southern  District  Court  of  Ohio 
refused  a  writ  of  habeas  corpus  on  the  grounds:  (i)  the 
arrest  was  legal;  (2)  even  though  it  had  been  illegal  it 
was  "morally  certain  that  the  writ  would  not  be  obeyed." 
General  Burnside  submitted  a  paper  claiming  a  legal  right 
to  make  arrests  as  military  commander  of  the  Department, 
which  he  "chose  to  regard  as  a  vast  armed  camp,  every  citi- 
zen within  its  limits  being  subject  to  military  law."  The 
Supreme  Court  of  the  United  States  denied  Vallandigham 
a  writ  of  certiorari  to  order  the  Judge  Advocate  of  the 
Army  to  send  up  the  proceedings  of  the  military  commission 
for  review.  Justice  Swayne  delivered  the  opinion  that  "what- 
ever may  be  the  force  of  Vallandigham*s  protest  that  he 
was  not  triable  by  a  court  of  military  constitution,  it  is 
certain  that  his  petition  cannot  be  brought  within  the  14th 
section  of  the  Judiciary  Act  of  1789.  .  .  .  This  court  cannot 
originate  a  writ  of  certiorari  to  review  or  pronounce  any 
opinion  upon  the  proceedings  of  a  military  commission."  ^^ 

The  courts  were  imanimous  in  their  impotence.  They 
never  actually  passed  upon  the  constitutionality  of  the  Presi- 
dent's acts  though  in  most  of  the  decisions  one  gets  the 
impression  that  there  were  grave  doubts  as  to  the  legality 
of  what  was  done.  The  judges  simply  said  they  had  to 
submit  to  a  preponderant  military  power  in  the  hands  of 
those  against  whom  their  feeble  writs  might  be  issued;  or 
else  as  did  Justice  Swayne,  they  sidestepped  on  a  technical 
lack  of  jurisdiction. 
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Military  power  is  necessarily  unjust,  particularly  against 
the  unknown  and  friendless.  Here  is  an  example  of  what  must 
have  happened  generally: 

Not  many  months  ago,  this  Administration,  in  its 
great  and  tender  mercy  towards  the  six  hundred  and 
forty  prisoners  of  state  confined  for  treasonable  practices, 
at  Camp  Chase,  Ohio  .  .  .  appointed  a  commissioner,  an 
extra-judicial  functionary,  unknown  to  the  Constitu- 
tion and  laws,  to  hear  and  determine  the  cases  of  the 
several  parties  accused,  and  with  power  to  discharge,  at 
his  discretion,  or  to  banish  to  Johnson's  Island,  in  Lake 
Erie.  Among  the  political  prisoners  called  before  him 
was  a  lad  of  fifteen,  a  newsboy  upon  the  Ohio  Bjver, 
whose  only  offence  proved  upon  inquiry  to  be  that  he 
owed  fifteen  cents,  the  unpaid  balance  of  a  debt  due  to 
his  washerwoman — who  had  him  arrested  by  the  provost- 
marshal,  as  guilty  of  "disloyal  practices/*  And  yet  for 
four  weary  months  the  lad  had  lain  in  that  foul  and  most 
loathsome  prison,  under  military  charge.  .  .  . 


24 


Even  after  Lincoln's  death  and  the  close  of  hostilitiea. 
President  Andrew  Johnson  prolonged  the  alleged  war-power 
by  suspending  the  writ  by  special  order  for  the  execution  of 
Mrs.  Mary  Surratt,  who  had  been  found  guilty  by  a  military 
commission  on  June  28,  1865,  of  complicity  in  the  conspiracy 
which  led  to  the  assassination  of  President  Lincoln.  Five 
members  of  the  commission  petitioned  President  Johnson  to 
commute  her  sentence  to  life  imprisonment  on  account  of  her 
sex  and  age — nearly  fifty.  He  refused  to  intervene  and  she 
was  sentenced  to  be  hung  between  ten  a.  m.  and  two  P.  M. 
on  July  7.  At  7:30  that  morning  her  counsel  applied  to 
Judge  Andrew  Wylie  of  the  Supreme  Court  of  the  District 
of  Columbia,  for  a  writ  of  habeas  corpus,  to  be  returnable 
by  Major-General  W.  S.  Hancock  of  the  Middle  Military 
Division.  The  gist  of  her  claim  was  "that  she  had  been  un- 
lawfully tried  by  a  military  commission,  although  a  private 
citizen  and  in  nowise  connected  with  the  military;  that  the 
alleged  offense  was  committed  within  the  lines  of  the  United 
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States  armies,  and  not  in  enemy's  territory,  or  in  territory 
under  the  control  of  a  military  commission  for  the  trial  of 
civil  causes;  that  she  had  the  right  to  a  public  trial  by  jury 
in  the  criminal  courts  of  the  District  which  were  and  are 
open.*' 

Judge  Wylie  endorsed  the  writ  to  General  Hancock,  re- 
turnable at  the  hour  of  ten  o'clock  a.  m.  It  was  served  by 
the  marshal,  but  when  General  Hancock  did  not  appear  at 
that  time.  Judge  Wylie  declared: 

The  Court  acknowledges  that  its  powers  are  inadequate 
to  meet  the  military  power  .  .  .  the  laws  are  silent  .  .  . 
The  court  must  submit  to  the  supreme  physical  force 
that  now  holds  the  prisoner. 

But  at  half-past  eleven  Hancock  and  Attorney-General 
Speed  appeared  with  an  apology  and  presented  this  return  to 
the  writ: 

That  the  body  of  Mary  E.  Surratt  is  in  my  possession 
under  and  by  virtue  of  an  order  of  Andrew  Johnson, 
president  of  the  United  States  .  .  .  and  that  I  do  not 
produce  said  body  by  reason  of  the  order  of  the  President, 
endorsed  upon  the  said  writ: 

Executive  Offices, 

July  7,  1865,  10  A.  M. 
W.  S.  Hancock  ...  I,  Andrew  Johnson,  President  of 
the  United  States,  do  hereby  declare  that  the  writ  of 
habeas  corpus  has  been  heretofore  suspended  in  such  cases 
as  this,  and  I  do  hereby  especially  suspend  this  writ  and 
direct  that  you  proceed  to  execute  the  order  heretofore 
given  on  the  judgment  of  the  Military  Commission,  and 
you  will  give  this  order  in  return  to  the  writ. 

Andrew  Johnson,  President. 

The  Court  replied:  **The  Court  finds  itself  powerless  to  take 
any  further  action  .  .  .  and  therefore  declines  to  make  orders 
which  would  be  vain  for  any  practical  purpose."  That  after- 
noofi  Mrs.  Surratt  was  hanged.^* 
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LIBERTY    RESTORED    AFTER    THE    WAR 

Tlie  United  States  Supreme  Court  finally  repudiated  the 
whole  doctrine  upon  which  these  arrests  and  orders  rested — 
but  unfortunately  for  the  deported  Vallandigham  or  the 
dead  Mrs.  Surratt,  not  until  some  time  after  the  close  of  the 
War.  Then  came  before  them  the  case  of  Lamdin  P.  Milligan 
of  Indiana,  arrested  October  5,  1864,  by  the  military  com- 
mission on  the  usual  charges, — conspiracy  against  the  govern- 
ment, inciting  insurrections,  affording  aid  and  comfort  to 
the  rebels,  violations  of  the  laws  of  war.  The  specification 
was  that  he  had  joined  a  secret  society  known  as  the  Order 
of  American  Knights  for  the  purpose  of  overthrowing  the 
government  .  .  .  conspiring  to  liberate  prisoners  of  war  .  .  . 
resisting  the  draft,  etc.  He  was  found  guilty,  sentenced  to 
be  hanged,  and  his  execution  set  for  May  19,  1865.  He 
petitioned  the  United  States  Circuit  Court  for  Indiana  to 
be  turned  over  to  a  civil  tribunal  or  discharged,  advancing 
the  usual  argument  of  these  petitioners,  namely  that  he  had 
never  been  in  the  military  service,  nor  in  any  State  engaged 
in  rebellion,  and  that  the  grand  jury,  which  had  convened 
during  his  imprisonment,  had  returned  no  indictment  against 
him. 

The  Circuit  Court  judges  divided  and  certified  the  case  to 
the  Supreme  Court,  which  decided  that  a  writ  of  habeas 
corpus  should  be  issued,  that  Milligan  should  be  discharged, 
and  that  the  military  commission  had  no  jurisdiction  legally 
to  try  or  sentence  Milligan.  The  decision  contains  these 
fine  words  on  civil  liberty: 

No  graver  question  was  ever  considered  by  this  Court 
nor  one  which  more  nearly  concerns  the  right  of  the 
whole  people,  for  it  is  the  birthright  of  every  American 
citizen  when  charged  with  crime  to  be  tried  and  punished 
according  to  the  law.  ...  By  the  protection  of  the  law 
human  rights  are  secured;  withdraw  that  protection  and 
they  are  at  the  mercy  of  wicked  rulers  or  the  clamor 
of  an  excited  people.  .  .  .  By  that  Constitution  and  the 
law  authorized  by  it,  this  question  must  be  determined. 
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.  •  •  One  of  the  plainest  constitutional  provisions  was 
therefore  infringed  when  MiUigan  was  denied  a  trial  by 
jury  ...  If  this  government  (martial  law)  is  continued 
after  the  courts  are  reinstated,  it  is  a  gross  usurpation 
of  power.  Martial  rule  can  never  exist  when  the  courts 
are  open  and  in  the  proper  and  unobstructed  exercise  of 
their  jurisdiction;  it  is  also  confined  to  the  locality  of 
actual  war. 

The  privilege  of  this  great  writ  (habeas  corpus)  had 
never  before  been  withheld  from  the  citizen.  .  .  .  The 
suspension  of  the  writ  does  not  authorize  the  arrest  of 
any  one,  but  simply  denies  to  one  arrested  the  privilege 
of  the  writ  in  order  to  obtain  his  liberty.  .  .  .  Those 
great  and  good  men  foresaw  that  troublous  times  would 
arise  when  rulers  and  people  would  seek  by  sharp  and 
decisive  measures  to  accomplish  ends  deemed  just  and 
proper,  and  that  the  principles  of  constitutional  liberty 
would  be  in  peril  unless  established  by  irrepealable  law. 
The  Constitution  of  the  United  States  is  a  law  for  rulers 
and  people,  equally  in  war  and  peace,  and  covers  with  the 
shield  of  its  protection  all  classes  of  men  at  all  times 
and  under  all  circumstances.  .  .  .  No  doctrine  is  more 
pernicious  than  that  any  of  its  great  provisions  can  be 
suspended  during  any  of  the  great  exigencies  of  gov- 
ernment. That  leads  directly  to  anarchy  and  despot- 
ism. .  .  .  "Whatever  his  desert  or  his  punishment  may  be, 
it  is  more  important  to  the  country  and  to  every  citizen 
that  he  should  not  be  punished  under  an  illegal  sentence, 
sanctioned  by  this  court  of  last  resort  than  that  he 
should  be  punished  at  all.  .  .  .^^ 

SUSPENSION     OF     THE     WRIT     DURING     RECONSTRUCTION 

One  suspension  of  habeas  corpus  during  Reconstruction 
occurred  as  a  consequence  of  the  Civil  War.  President  Grant, 
having  issued  a  proclamation  against  certain  lawless  bodies 
in  South  Carolina  on  March  24,  1871,  an  act  outlawing  the 
Ku  Klux  Klan  was  passed  on  April  20,  empowering  the 
President  to  suspend  the  writ.  He  issued  a  proclamation  call- 
ing attention  to  the  recent  law,  and  on  October  17  sus- 
pended habeas   corpus   in   nine   counties   in   South   Carolina. 
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Federal  troops  were  sent  in  and  over  i,Soo  arrests  were  made. 
The  suspension  lasted  until  November  lo.  The  President's 
act  was  authorized  by  Congress,  but  whether  actual  con- 
ditions in  South  Carolina  justified  the  suspension,  was  then, 
and  remains  now,  unsettled.  This  is  the  last  suspension  of  the 
writ  by  the  President  of  the  United  States.^^ 

FREEDOM    OF   SPEECH   AND   ASSEMBLAGE 

The  mob  violence  and  suppression  of  minority  opinion 
that  characterize  all  wars  occurred  throughout  the  Civil  War. 
Peace  meetings  and  expressions  of  peace  sentiments  were 
quickly  put  imder  the  ban.  Persons  were  arrested  or  mobbed 
for  chance  remarks,  as  when  a  talkative  stagedriver  was 
charged  with  "sedition."  Philadelphia  witnessed  violence 
against  Southern  sympathizers;  but  the  Mayor  had  the  ring- 
leaders of  the  mob  arrested.  In  New  Town  a  peace  meet- 
ing was  postponed  for  fear  of  violence.  At  Middleton,  New 
Jersey,  Thomas  Dunn,  an  Englishman,  was  locked  up  because 
he  promoted  a  peace  meeting.^®     Here  are  two  incidents: 

A  number  of  torles  at  New  Fairchild,  Conn.,  had  a 
white  flag  up,  which  certain  Union  men  in  Danbury 
determined  to  take  down.  Some  thirty  or  forty  of  them 
repaired  to  the  location  of  the  obnoxious  rag,  taking  an 
American  flag  to  put  in  its  place.  .  .  .  They  were  attacked 
by  a  party  of  tories  some  two  hundred  strong  .  .  .  the 
weapons  being  spades,  axes,  and  clubs.  Being  soon  over- 
powered the  Union  men  fled,  carrying  away  with  them 
Andrew  Knox,  John  Allen,  and  Thomas  Kinney  of  their 
party,  all  very  badly  cut  around  the  head  with  spades. 
.  .  .  Of  the  tories  two  were  probably  fatally  wounded. 
...  A  peace  flag  was  taken  down  in  Easton  on  Thurs- 
day .  .  .  and  preparations  were  making  on  Sunday  to  pro- 
ceed to  Hattertown.  .  .  .^^ 

A  peace  flag  was  to  be  raised  at  Stepney  ...  to  be 
addressed  by  a  well-known  stump-speaker  in  the  last 
campaign.  Five  or  six  omnibus-loads  of  people,  includ- 
ing many  returned  volunteers  went  out,  broke  up  the 
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meeting  and  replaced  the  peace  flag  with  the  American 
flag.  Calls  were  made  for  the  speaker,  but  none  appear- 
ing P.  T.  Barnum  mounted  the  platform  .  .  .  immediately 
surrounded  by  returned  volunteers  who,  revolvers  in 
hand,  promised  death  to  any  one  who  should  fire  on  the 
platform.  Mr.  Barnum  then  called  for  the  speakers  ad- 
vertised, promising  them  in  the  name  of  the  Union  men, 
a  fair  hearing  provided  they  uttered  nothing  treason- 
able. 

Since  no  one  accepted,  a  regular  Union  meeting  was  organ- 
ized with  P.  T.  Barnum  as  secretary,  which  adopted  a  threat- 
ening resolution,  ending: 

Until  this  war  is  ended  in  the  complete  suppression  of 
this  wicked  rebellion,  we  will  stand  by  the  old  Stars  and 
Stripes  and  hereby  pledge  our  lives,  our  fortunes,  and  our 
sacred  honor  to  defend  it  to  the  last.^° 

Soon  there  were  laws  against  sedition: 

The  sheriflF  of  this  county  went  to  Chestnut  Hill, 
Penn.,  and  took  down  a  secession  flag,  to-day.  A  new  law 
of  the  State  authorizing  the  constable  in  any  town,  or 
the  sheriff  of  any  county  to  take  down  treasonable  flags 
has  been  enacted,  and  their  owners  are  liable  to  not  less 
than  30  days'  imprisonment  or  a  fine  of  not  less  than 
$100.  Prudential  committees  are  being  formed  through- 
out the  State  to  put  down  secession. ^^ 

Chicago:  An  ordinance  was  passed  by  the  Common 
Council  requiring  all  newcomers  to  take  the  oath  of 
allegiance  or  leave  the  city.  The  people  have  formed  a 
vigilance  committee.^^ 

The  colleges  reflected  the  general  intolerance.  A  student 
at  Princeton  was  subjected  to  indignities  by  fellow-students 
for  secession  sympathies.  The  faculty  suspended  three  of  the 
students  concerned,  and  warned  the  Southerners  against  "in- 
flammatory utterances."  This  sort  of  suppression  of  opinion 
was  nation-wide. 
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FREEDOM    OF   OPFNION    IN    CHURCHES 

The  military  authorities  repeatedly  interfered  with  church 
services  to  prevent  disloyalty  or  to  force  expression  of  alle- 
giance to  the  government.     For  example: 

The  Catholic  bishop  of  Natchez,  Mississippi,  having 
refused  to  read  the  prescribed  prayer  for  the  President, 
and  having  protested  in  an  able  and  temperate  manner 
against  the  orders  of  the  commanding  general  in  this 
respect,  the  latter  ordered  him  expelled  from  the  Union 
lines,  although  this  order  was  almost  immediately  re- 
scinded. 

A  young  officer  rose  in  his  seat  and  requested  an  Epis- 
copal minister  to  read  the  prayer  for  the  President,  which 
he  had  omitted.  Upon  the  minister's  refusal,  the  soldier 
led  him,  loudly  protesting  to  the  door,  and  then  quietly 
returning  to  the  altar  himself  read  the  prayer — not  much, 
it  is  to  be  feared,  to  the  edification  of  the  congregation. 

General  Rosecrans  issued  an  order  in  Missouri  requir- 
ing the  members  of  religious  convocations  to  give  satis- 
factory evidence  of  their  loyalty  to  the  United  States  as 
a  condition  precedent  to  their  assemblage  and  protec- 
tion. ...  In  answer  to  protestations  from  many  loyal 
church  members,  he  said  that  if  he  should  permit  all 
bodies  claiming  to  be  religious  to  meet  without  ques- 
tion, a  convocation  of  Price's  army  (Confederate)  under 
the  garb  of  religion,  might  assemble  with  impunity  and 
plot  treason. ^^ 

General  Butler  arrested  a  clergyman  at  Norfolk,  Vir- 
ginia, and  placed  him  at  hard  labor  for  "disloyalty  in 
belief  and  action."  But  the  President  reversed  this 
sentence  to  exclusion  from  the  Union  lines. ^* 

In  1862  a  difference  between  the  Reverend  Dr.  McPheeters 
of  the  Vine  Street  Church  in  St.  Louis  and  his  congregation 
grew  so  bitter  that  the  provost-marshal  finally  intervened, 
ordered  the  arrest  of  Dr.  McPheeters,  excluded  him  from  the 
pulpit,  and  took  the  control  of  the  church  out  of  the  hands 
of  his  trustees.  The  only  offenses  discoverable  were  that  he 
would  not  declare  himself  in  favor  of  the  Union,  and  that 
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he  had  baptized  a  baby  with  the  name  of  Steding  Price,  a 
rebel  general.  President  Lincoln  repudiated  this  action,  writ- 
ing General  Curtis: 

Now  ...  I  tell  you  frankly  I  believe  he  does  sym- 
pathize with  the  rebels,  but  the  question  remains  whether 
such  a  man,  of  unquestioned  good  moral  character, 
who  has  taken  such  an  oath  as  he  has,  and  cannot  even 
be  charged  with  violating  it,  .  .  .  can,  with  safety  to 
the  government,  be  exiled  upon  suspicion  of  his  secret 
sympathies.  ...  I  m.ust  add  that  the  United  States  gov- 
ernment must  not  undertake  to  run  the  churches.  When 
an  individual  in  a  church  or  out  of  it  becomes  dangerous 
to  the  public  interest,  he  must  be  checked  .  .  .  but  it  will 
not  do  for  the  United  States  to  appoint  trustees  or  other 
agents  for  the  churches. ^'^ 

Later,  however,  Mr.  Lincoln  refused  to  restore  Dr.  McPheeters 
to  his  church. 

Lincoln  was  aroused  to  anger  in  the  last  year  of  the  war 
by  discovering  that  Secretary  of  War  Stanton  had  virtually 
given  the  Northern  Methodist  Church  possession  of  certain 
churches,  and  lent  military  aid  to  Bishop  Ames  in  taking  pos- 
session of  them.     He  wrote: 

This,  if  true,  is  most  extraordinary.  I  say  again,  if 
there  be  no  military  need  for  the  building,  leave  it 
alone,  neither  putting  anyone  in  or  out  of  it,  except  on 
finding  som.e  one  preaching  or  practising  treason,  in 
which  case  lay  hands  on  him  just  as  if  he  were  doing 
the  same  thing  in  any  other  building  or  in  the 
streets. 


36 


FREEDOM  OF  THE  PRESS  IN  THE  CIVIL  WAR 

The  first  interference  with  freedom  of  the  press  came,  as 
usual,  in  attacks  upon  editors  and  their  properties.  The  first 
weeks  of  the  war  witnessed  the  forcing  of  many  newspapers 
to  display  the  flag.  After  the  fall  of  Sumter  a  mob  collected 
around  The  New  York  Herald  office,  and  were  prevented  from 
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violence  only  when  Gordon  Bennett  displayed  the  Union  flag 
from  his  window.  In  August  after  the  battle  of  Manassas 
and  the  return  of  the  first  "three-months  volunteers,"  the 
mobs,  often  led  by  returned  soldiers  or  departing  recruits,  grew 
more  vicious.  On  August  25,  The  New  York  Journal  of 
Commerce  listed  all  newspapers  forced  to  suspend  by  mobs. 
Ambrose  L.  Kimball  of  the  Essex,  N.  J.,  Democrat — a  ''weekly 
secession  sheet" — was  tarred  and  ridden  on  a  rail  until  he 
promised  to  quit  writing.  William  Halsey  was  deported  from 
town  for  trying  to  get  subscribers  to  the  New  York  Daily 
News  on  a  Connecticut  railroad.  The  Cumberland  Allegha- 
nian  was  destroyed;  the  Wilmington  Gazette  attacked;  a 
sheriff's  posse  was  called  to  protect  the  Allentown  (Pa.) 
Democrat  and  Ke publican.  At  Terre  Haute,  Ind.,  the  office 
of  the  Journal  and  Democrat  and  several  private  dwellings 
were  demolished  by  members  of  the  43  rd  regiment  declared 
to  be  under  the  command  of  their  colonel.  He  denied  it 
and  asked  for  an  investigation  by  the  civil  authorities.  The 
Westchester  (Pa.)  Jeffersonian  was  cleaned  out  by  a  mob. 
The  prevalent  attitude  is  clear  in  the  naive  press  report  that 
"there  was  no  disturbance." 

This  violence  continued  in  less  degree  throughout  the  war. 
In  the  spring  of  1863  the  Columbus  (Ohio)  Crisis  was  de- 
stroyed by  150  soldiers;  the  Richmond  (Ind.)  Jeffersonian 
demolished  by  800  paroled  prisoners,  and  the  Keokuk  (Iowa) 
Constitution  wrecked  by  convalescents  in  a  hospital.  Here 
are  the  details  of  an  early  case  which  show  their  character: 

i 

The  paper  of  Archibald  McGregor,  coming  out  every 
week,  kept  alive  the  animosity  of  the  war  party,  and 
made  him  a  constant  object  of  their  vindictiveness.  This 
they  manifested  in  various  ways — withdrawal  of  patron- 
age, loss  of  subscribers,  threats  of  personal  injury  and 
destroying  his  office.  .  .  .  The  night  of  August  22,  1861, 
the  newspaper  and  job-oflSce  of  the  Stark  County  Demo- 
crat was  broken  into  by  a  squad  of  new  recruits,  mostly 
sons  of  prominent  families  of  Canton.  .  .  .  The  maraud- 
ers did  their  work  effectively,  making  a  bon-fire  in  the 
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street,  and  burning  wood,  type  cases,  type  and  all  that 
was  combustible.  .  .  .  The  old  newspaper  hand-press  was 
the  only  article  of  value  that  escaped. ^^ 

VlcGregor  himself  was  afterwards  imprisoned  on  executive 
)rder  without  trial.  The  Advertiser  and  Farmer  of  Bridge- 
x)rt,  Conn.,  suffered  almost  identical  treatment  for  "its  dis- 
oyal  and  traitorous  course. "^^  A  newspaper  ofiSce  at  Con- 
;ord.  New  Hampshire,  was  attacked  by  armed  soldiers,  and 
:he  publishers  had  to  be  rescued  by  the  citizens  and  carried 
:o  the  State  Prison  for  safety,  considerably  bruised  but  not 
leriously  injured.^® 

NEWSPAPERS   AND   GRAND   JURIES 

The  first  attempt  to  suppress  the  minority  newspapers  by 
aw  was  through  actions  before  grand  juries.  A  New  Jersey 
^rand  jury  reported  five  papers  to  the  United  States  court, 
ieclaring: 

They  feel  it  their  duty  to  repudiate  and  denounce  the 
conduct  of  these  journals.  .  .  .  They  recommend  all  loyal 
citizens,  all  public  officers,  all  municipal  corporations, 
vigorously  to  withhold  all  patronage  from  such  news- 
papers as  do  not  hereafter  give  their  unqualified  support 
to  the  national  government. 

The  United  States  attorney  at  Pittsburgh  warned  an  editor 
diat  the  tone  of  his  paper  might  lead  to  prosecution.  The 
grand  jury  of  the  Southern  District  of  New  York  asked  the 
idvice  of  the  Court  on  the  following  presentment  of  facts: — 

There  are  certain  newspapers  within  this  district  which 
are  in  frequent  practice  of  encouraging  the  rebels  ...  by 
expressing  sympathy  and  agreement  with  them.  .  .  .  The 
New  York  daily  and  weekly  Journal  of  Commerce,  News, 
Day  Book,  Freeman's  Journal  .  .  .  Brooklyn  Eagle.  The 
first  named  has  just  published  a  list  of  newspapers  in  the 
free  states  opposed  to  what  it  calls  "the  present  unholy 
war."  ...  If  the  utterance  of  such  language  in  the  streets 
or  through  the  press  is  not  a  crime,  then  there  is  a  great 
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defect  in  our  laws,  or  they  were  not  made  for  such  an 
emergency.  .  .  .  The  Grand  Jury  will  be  glad  to  learn 
that  such  conduct  is  subject  to  indictment  and  punish- 
ment.   .    .    .^° 

No  action  was  taken,  however,  against  these  papers.  The 
judge  of  the  circuit  court  of  Westchester  County,  N.  Y., 
told  the  grand  jury  that  reported  on  four  local  papers  that 
they  had  violated  no  law.  But  the  report  on  the  New  York 
papers  started  governmental  action  against  the  press  in  three 
ways:  first,  denial  of  the  use  of  the  mails;  second,  the  imprison- 
ment of  editors  by  executive  order;  and  third,  the  suppression 
of  newspapers  by  the  military  authorities. 

NEWSPAPERS    DENIED    THE    USE    OF    THE    MAILS 

The  use  of  the  mails  was  denied  according  to  the  follow- 
ing order: 

August  22,  1861. 
To  the  Postmaster,  New  York  City 

Sir: — The  Postmaster-General  directs  that  from  and 
after  your  receipt  of  this  letter  none  of  the  newspapers 
published  in  New  York  City  which  were  lately  presented 
by  the  grand  jury  as  dangerous,  from  their  disloyalty, 
shall  be  forwarded  in  the  mails.  .  .  . 

T.  B.  Trott,  Chief  Clerk. 

Circulation  was  denied  some  of  these  papers  in  other  ways. 
In  Philadelphia,  Marshall  Millward  and  his  officers  examined 
all  the  bundles  of  papers  arriving  on  the  New  York  train  and 
seized  every  copy  of  the  New  York  Daily  News.  He  also 
seized  all  bundles  at  the  express  office  marked  for  the  "West 
and  South.  The  sale  was  totally  stopped.  He  also  took 
possession  of  the  office  of  The  Christian  Observer^'^  The  Sec- 
retary of  State  wrote  to  the  Postmaster-General  recommend- 
ing that  The  Franklin  Gazette  (N.  Y.)  be  barred  from  the 
mails  "for  its  treasonable  character."  The  Post  Office  replied 
that  the  order  had  been  given  at  Malone,  N.  Y.,  almost  two 
weeks  before.*^    This  cooperation  of  the  two  departments  is 
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the  more  interesting  because  the  editors  of  The  Gazette — 
F.  D.  and  J.  R.  Flanders — were  political  opponents  of  the 
Administration.  Both  were  finally  cast  into  prison  without 
crial.^3 

An  extra  of  The  DeTtiocrat,  Bangor,  Maine,  was  held  up 
by  the  postmaster  who  awaited  orders  from  Washington. 
The  Democrat's  office  had  been  destroyed  by  a  mob  two 
weeks  before.  Two  "Rebel"  papers  in  Baltimore,  The  South 
and  The  Exchange ^  were  excluded* September  31,  1861,  and 
similar  orders  followed  later  during  the  war. 

Some  of  the  papers  were  stopped  altogether — The  Trtte 
American  of  Trenton,  N.  J.,  a  Democratic  organ  and  one  of 
the  oldest  papers  in  the  State  suspended,  declaring  that  the 
government  had  virtually  forbidden  the  publication  of  every 
newspaper  that  did  not  support  the  Administration.  The 
New  York  News  and  the  Day  Book  suspended.  The  Brooklyn 
Eagle  and  The  New  York  Journal  of  Commerce  agreed  to 
abandon  their  previous  policies  and  were  soon  restored  to 
the  mails.  The  order  against  The  Freeman's  Journal  was  not 
revoked  until  April  4,  1862.  Postmaster-General  Blair  re- 
scinded all  exclusion  orders  against  so-called  disloyal  papers 
on  December  15,   1862. 

Investigations  of  the  exclusions  were  made  by  both  House 
and  Senate.  The  House  Committee  on  the  Judiciary  made 
two  reports,  January  20  and  March  3,  1863.  It  white- washed 
the  Postmaster-General  with  the  usual  formula: 

It  being  a  time  when  extreme  vigilance  was  demanded 
by  the  executive  departments  ...  to  preserve  the  in- 
tegrity of  the  Union  .  .  .  your  committee  believes  the  act 
of  the  Postmaster-General  was  not  only  within  the  scope 
of  his  powers,  but  induced  solely  by  consideration  of  the 
public  good.^ 


44 


The  letter  of  Postmaster-General  Blair  is  a  historical  docu- 
ment in  the  development  of  the  postal  censorship: 

The  freedom  of  the  press  is  secured  by  high  constitu- 
tional sanction.     But  it  is  freedom  and  not  license.  .  .  . 
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It  cannot  aim  blows  at  the  Government  and  the  Consti- 
tution .  .  .  and  at  the  same  time  claim  its  protection. 
While,  therefore,  this  department  neither  enjoyed  nor 
claimed  the  power  to  suppress  such  treasonable  publica- 
tions, but  left  them  free  to  publish  what  they  pleased,  it 
could  not  be  called  upon  to  give  them  circulation.  The 
mails*  established  by  the  United  States  could  not  upon 
any  known  principle  of  law  or  public  right,  be  used  for 
its  destruction.  ...  I  would  not,  except  in  time  of  war, 
have  adopted  the  arguments  of  my  predecessors.  .  .  • 
These  citations  show  that  a  course  of  precedents  has 
existed  for  twenty-five  years — known  to  Congress,  not 
annulled  or  restrained  by  act  of  Congress^ — in  accordance 
with  which  newspapers  and  other  printed  matter  decided 
by  the  postal  authorities  to  be  insurrectionary  or  treason- 
able, or  in  any  degree  exciting  to  treason  or  insurrection, 
have  been  excluded  from  the  mails  .  .  .  solely  by  author- 
ity of  the  executive  administration.  This,  under  the 
rules  as  settled  by  the  supreme  court  ...  as  applicable  to 
the  executive  construction  of  laws  with  whose  execution 
the  departments  are  specially  charged,  would  establish  my 
action  as  within  the  legal  construction  of  the  postal 
acts.  ... 

Upon  the  like  considerations,  I  have  at  different  times 
excluded  from  the  mails  obscene  and  scandalous  printed 
matter  on  exhibition  of  its  immorality.  This  power 
should  not  devolve  on  the  28,000  postmasters  but  be  re- 
served to  the  postmaster-general  .  .  .  and  he  cannot  in 
time  of  peace  exclude  matter  obnoxious  to  some  special 
interest,  but  not  to  the  government,  law  or  public 
safety.*^ 

This  states  all  the  elements  of  postal  censorship.  It  is  here 
based  on  the  exigency  of  war  and  specifically  limited  to  war 
emergencies,  but  in  the  same  document  it  is  extended  to  peace- 
time control  by  the  assumed  right  to  exclude  so-called 
**obscene  matter**  on  the  sole  judgment  of  the  postmaster- 
general  acting  for  the  "moral  police  power.*'  It  also  shields 
itself  behind  the  judicial  doctrine  that  the  courts  cannot 
question  the  acts  of  an  executive  officer  in  the  exercise  of  his 
discretion  unless  manifest  wrong  is  done. 


CIVIL  LIBERTY  AND  CIVIL  WAR  153 

That  postal  officials  were  suspected  of  interfering  with  pri- 
vate letters  is  indicated  by  a  resolution  offered  in  Congress 
on  July  15,  1 86 1,  asking  the  Postmaster-General  to  inform 
the  House  whether  he  had  authorized  any  postmaster  or  other 
person  at  any  post-office  to  open  letters  or  violate  seals  .  .  . 
or  if  he  knew  whether  private  correspondence  had  been  vio- 
lated. By  law,  letters  can  be  opened  only  by  authority  of  a 
search  warrant.  The  resolution  was  lost  by  a  refusal  to  sus- 
pend the  rules  to  consider  it.^^ 

IMPRISONMENT    OF    EDITORS 

There  were  a  few  cases  of  imprisoning  editors  for  their  atti- 
tude to  the  war.  A  case  typical  of  the  method  was  that 
of  James  W.  Wall  of  New  Jersey: 

James  W.  Wall  was  arrested  by  order  of  the  Secretary 
of  War,  at  Burlington,  New  Jersey  .  .  .  and  committed 
to  Fort  Lafayette,  September  11,  1 8  6 1 .  From  papers  on 
file  in  the  Department  of  State  it  appears  that  Wall  was 
a  contributor  to  the  columns  of  the  New  York  News, 
and  an  active  supporter  of  the  obnoxious  and  dangerous 
principles  disseminated  by  that  sheet  previous  to  the 
withdrawal  from  it  of  mail  facilities,  and  its  subsequent 
suppression.  He  was  also  represented  as  a  noisy,  brawling 
secessionist  and  as  having  exulted  over  the  defeat  of  the 
United  States  troops  at  the  Battle  of  Bull  Run.^ 
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After  two  week's  imprisonment  on  charges  no  more  precise 
than  the  above,  Wall  appealed  to  the  Governor  of  New 
Jersey: 

I  have  endeavored  in  vain  to  learn  the  cause  of  my 
arrest.  I  am  denied  my  rights  as  a  citizen  of  the  United 
States.  I  now  ask  if  I  have  any  rights  as  a  citizen  of 
New  Jersey  under  her  Constitution,  or  if  not,  at  what 
time  my  rights  ceased  and  by  virtue  of  what  provision 
in  that  constitution? 

The  Governor  dropped  this  delicate  hint  to  the  Secretary 
of  State,  Seward: 
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I  suggest  that  the  charges  upon  which  persons  are 
arrested  and  imprisoned  should  be  communicated  to  them 
and  be  made  public  so  that  it  may  be  known  that  they 
are  arrested  for  good  cause,  for  some  actual  wrong-doing, 
and  thus  the  Government  may  be  justified.  .  .  .  Thinking 
men  among  us  feel  uneasy  lest  the  confidence  of  the 
people  in  the  government  should  be  impaired. 

Seward  made  this  retort: 

It  is  to  be  regretted  that  you  have  not  given  me  more 
precise  information  in  regard  to  the  cases  of  arrest  in 
New  Jersey  which  are  represented  to  have  been  made 
upon  insufficient  grounds  so  that  correction  might  be 
applied  in  those  cases  if  injustice  should  be  found.  .  .  . 

Wall  was  however  shortly  released  on  taking  the  oath  of 
allegiance  to  the  United  States  still  quite  ignorant  of  what 
his  crime  had  been.  Wall's  fellow-citizens  evidently  held 
him  in  esteem  for  they  later  elected  him  to  the  United  States 
Senate. 

Henry  A.  Reeves  of  the  Greenport,  L.  I.,  Republican  was 
sent  to  Fort  Lafayette  for  the  treasonable  character  of  his 
paper.*®  James  A.  McMaster  of  the  New  York  Freeman's 
Appeal  was  arrested  by  order  of  the  Secretary  of  State, 
September  14,  1861,  charged  with  editing  a  disloyal  news- 
paper. He  was  released  a  month  later  on  taking  the  oath, 
which  he  did  under  protest.  The  ejQfect  of  the  paper's  sus- 
pension is  shown  in  a  letter  from  McMaster's  wife  to  Lincoln: 

I  am  now  advised  that  the  continued  suspension  of  the 
"Appeal"  will  be  followed  by  the  complete  loss  of  its 
subscription  list,  its  advertising  patronage,  and  by  such 
pecuniary  damage  as  will  require  the  discharge  of  its 
employees.  ...  I  respectfully  ask  that  it  may  be  allowed 
to  pass  through  the  mails.*^ 

Though  these  imprisonments  of  editors  were  comparatively 
few  they  terrorized  other  editors  into  silence  and  so  achieved 
a  far-reaching  censorship. 
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MILITARY  SUPPRESSION  OF  NEWSPAPERS 

In  addition  to  the  postal  censorship  and  executive  orders, 
military  force  was  used  against  the  press,  both  in  suppressing 
particular  papers  and  in  forbidding  their  circulation  within 
prescribed  areas.    Here  is  one  case: 

Headquarters,   U.  S.   Reserve  Corps, 
St.  Louis,  July  12,   1861. 
To  the  People  of  the  State  of  Missouri; 

The  "'Missouri  State  Journal"  ...  is  continually  giv- 
ing aid  and  comfort  to  those  who  are  in  active  rebellion. 
•  .  .  It  has  not  only  encouraged  them  by  its  pertinacious 
appeals  to  the  People  to  take  up  arms  .  .  .  but  by  its 
constant  and  continual  publication  of  intelligence  known 
to  be  false  respecting  the  troops  of  the  United  States, 
it  has  indirectly  incited  disaffected  citizens  to  the  com- 
mission of  overt  acts  of  treason.  .  .  . 

For  these  reasons  ...  I  have  by  order  of  General  Lyon, 
.  .  .  suppressed  the  publication  of  the  "Missouri  State 
Journal"  for  the  present.  Its  further  publication  will  be 
prohibited  as  long  as  the  public  peace  and  safety  require 
it.  John  McNeil,  Col.  3d  Regt. 

Upon  issuance  of  this  order  a  detachment  of  Home  Guards 
surrounded  the  office  and  removed  the  forms. ^*^  The  St. 
Louis  Herald  and  Evening  News  were  suppressed  in 
August  and  September.  Later  all  Missouri  newspapers,  except 
in  St.  Louis,  had  to  furnish  an  advance  copy  of  each  issue  to 
the  provost-marshal  for  his  inspection. 

The  suppression  of  the  Chicago  Times  by  telegraphic 
despatch  of  "General  Orders  84"  from  the  headquarters  of 
the  Department  of  the  Ohio,  June  i,  1863,  aroused  a  bitter 
controversy,  especially  because  Chicago  was  so  remote  from 
the  seat  of  war.    The  order  follows: 

I.  The  tendency  of  the  opinions  and  articles  habit- 
ually published  in  the  newspaper  known  as  the  New  York 
"World"  being  to  cast  reproach  upon  the  Government, 
and  to  weaken  its  efforts  to  suppress  the  rebellion,  by 
creating  distrust  of  its  war  policy,  its  circulation  in  time 
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of  war  is  calculated  to  exert  a  pernicious  and  treasonable 
influence,  and  is  therefore  prohibited  in  this  department. 

2.  Postmasters,  et  cetera,  will  govern  themselves  by 
this  order. 

3.  On  account  of  the  re|>eated  expression  of  disloyal 
and  incendiar}''  sentiments,  the  publication  of  the  news- 
paper known  as  the  Chicago  ''Times"  is  hereby  sup- 
pressed.  .   ,   . 

By  Command  of  Major-General  Burnside. 
Official  Records y  Series  11,  XXIII,  part  II,  381. 

On  June  3  at  three  o'clock  in  the  morning  videttes  galloped 
up  to  the  Chicago  Ti-mes  office.  .  .  .  An  hour  later  two 
companies  of  infantry  took  possession,  stopped  the  press,  de- 
stroyed the  newspapers  which  had  been  printed,  placed  a  guard 
over  the  establishment,  and  patrolled  the  entire  block.  The 
proprietors  at  once  secured  an  injunction  from  Judge  Drum- 
mond  of  the  United  States  Court,  and  under  it  issued  their 
paper  for  six  mornings.  Excitement  was  high  throughout  the 
city  and  nation.  A  meeting  of  prominent  citizens  was  held, 
the  Mayor  presiding,  and  by  unanimous  vote  the  President 
was  asked  to  rescind  Burnside's  order.  The  State  House  of 
Representatives  denounced  the  order  by  a  resolution.  Twenty 
thousand  loyal  citizens,  half  of  them  Republicans  it  is  said, 
assembled  and  passed  resolutions  that  freedom  of  speech  and 
the  press  must  not  be  infringed  by  the  military  power.  The 
next  day  President  Lincoln  ordered  the  rescinding  of  Burn- 
side's  order  affecting  the  Times  and  the  World.  In  New 
York  on  June  8  a  meeting  of  prominent  journalists  was  held 
to  protest  against  this  suppression.^^  At  the  same  time,  how- 
ever, the  so-called  "Copperhead"  press  generally  was  sup- 
pressed, including  the  South  Bend,  Ind.  Forum  and  the 
Columbia  City  News. 

CONFLICT    OF    CIVIL   AND    MILITARY    POWERS 

The  last  important  military  interference  with  the  press  was 
in  New  York  City.  On  May  18,  1864,  The  Journal  of  Com- 
ftierce   and   The   World   printed   a   proclamation    purporting 
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to  have  been  issued  by  President  Lincoln  calling  400,000  men 
into  the  service: 

This  paper  was  delivered  at  the  oflSces  of  these  journals 
late  on  the  night  of  May  17,  and  in  the  news  bureau 
form  of  a  Washington  despatch.  Soon  after  its  publica- 
tion it  was  found  to  be  a  forgery,  whereupon  the  fact 
was  announced  by  the  journals  on  their  bulletin-boards, 
and  a  reward  of  $500  offered  for  the  author  of  the  fake. 
The  editors  at  once  informed  General  Dix  of  the  forgery. 
.  .  .  He  issued  orders  to  seize  the  offices,  to  suppress  the 
publications,  and  imprison  the  editors  and  proprietors  in 
Fort  Lafayette — the  American  Bastile.  The  order  for  the 
arrest  .  .  .  was  rescinded  the  same  day,  but  publication 
of  their  papers  was  suspended  for  two  days.  The  author 
of  the  proclamation  was  discovered,  arrested  and  im- 
prisoned, however,  before  the  printing  offices  were  re- 
stored to  their  owners.  He  was  detained  several  months 
and  then  discharged  without  further  investigation. 

Governor  Horatio  Seymour  wrote  to  A.  Oakey  Hall,  dis- 
trict attorney  of  the  County  of  New  York: 

...  If  the  owners  of  the  above  named  journals  have 
violated  State  or  National  laws,  they  must  be  proceeded 
against  and  punished  by  those  laws.  .  .  .  Any  action 
against  them  outside  those  laws  is  criminal.  .  .  . 

The  district  attorney  laid  the  matter  before  the  Grand  Jury 
who  found  it  "inexpedient  to  examine  into  the  subject."  Then 
on  June  21,  he  appeared  before  a  Judge  of  the  city  and  county 
who  issued  warrants  for  General  Dix  and  others.  They  ap- 
peared and  were  paroled,  the  counsel  for  the  defence  announc- 
ing that  the  President  had  ordered  General  Dix  to  disregard 
the  process  of  Court.  Governor  Seymour  on  July  7  ordered 
Hall  to  enforce  the  law  without  regard  to  the  President's 
order.  On  August  i  the  Judge  rendered  his  decision  to  hold 
General  Dix  and  others  subject  to  the  action  of  the  Grand 
Jury,  declaring: 
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If  that  provision  of  the  Indemnifying  Act  is  constitu- 
tional it  assimilates  the  President  of  the  United  States 
during  the  existence  of  the  present  rebellion,  to  an  abso- 
lute monarch,  and  makes  him  incapable  of  doing  any 
wrong. 

Apparently  the  Grand  Jury  took  no  action,  the  civil  au- 
thorities being  content  to  have  the  military  power  appear  in 
court.^2 

Military  suppression  of  newspapers  continued  as  long  as  war 
conditions  made  it  seem  necessary.  May  i8,  1864,  Major- 
General  Wallace  suppressed  The  Baltimore  Evening  Tran- 
script,  and  on  May  26  The  Metropolitan  Record  was  for- 
bidden to  circulate  in  the  department  of  the  Missouri,  and 
The  Cincinnati  Enquirer  in  Kentucky. 

LIBERTY  OF   THE  PRESS  UNDER  "RECONSTRUCTION** 

During  the  first  years  of  "Reconstruction'*  while  the  South- 
ern states  were  still  under  military  control,  civil  liberty  was 
denied  by  the  very  status  of  the  people,  and  freedom  of  the 
press  was  restrained.  In  many  states  newspapers  were  sup- 
pressed. This  order  from  General  Schofield  to  the  Richmond, 
Virginia,  Times  reveals  the  condition: 

Sir: — The  commanding  general  directs  me  to  call  your 
attention  to  an  editorial  article  in  the  Richmond,  Vir- 
ginia, "Times"  of  this  morning,  headed  "A  Black  Man's 
Party  in  Virginia,"  and  to  say  that  while  he  desires  not 
only  to  permit  but  encourage  the  utmost  freedom  of 
discussion  of  political  questions,  the  character  of  the 
article  referred  to  calls  for  severe  censure.  .  .  .  Especially 
the  following  words  .  .  .  are  an  intolerable  insult  to  our 
soldiers  of  the  U.  S.  A.  and  no  less  so  to  all  true  soldiers 
of  the  late  Confederate  Army.  .  .  .  The  efforts  of  your 
paper  to  foster  enmity,  create  disorder  and  lead  to  vio- 
lence can  no  longer  be  tolerated.  It  is  hoped  this  warn- 
ing will  be  sufficient  .^^ 

An  amusing  example  of  the  spirit  of  censorship  is  the  fol- 
lowing "resolution"  adopted  by  the  Constitutional  Conven- 
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tion  of  South  Carolina  in  redrafting  the  State  Constitution. 

Resolved,  That  this  Convention  take  such  action  as  it 
may  in  its  wisdom  deem  compatible  with  its  powers  and 
conducive  to  the  public  weal  to  expunge  forever  from 
the  vocabulary  of  South  Carolina,  the  epithets,  "negro," 
"nigger,"  and  "Yankee." 

Resolved,  That  the  exigencies  and  approved  civiliza- 
tion of  the  times  demand  that  the  Convention  or  Legis- 
lative body  created  by  it  enact  such  laws  as  will  make 
it  a  penal  offense  to  use  the  above  epithets  in  the  manner 
described  against  an  American  citizen  of  this  State,  and 
to  punish  the  insult  with  fine  and  imprisonment.®* 

CONSCRIPTION   AND    CIVIL    LIBERTY 

Conscription  for  military  service  was  practiced  on  a  large 
scale  for  the  first  time  in  the  United  States  by  both  Federal 
and  Confederate  governments.  Enforced  military  service  is 
not  commonly  regarded  as  affecting  civil  liberty  except 
when  it  conflicts  with  religious  scruples.  It  is  not  mentioned 
in  the  federal  Bill  of  Rights  and  in  only  a  few  state  bills 
where  exemptions  on  religious  grounds  are  authorized.  Yet 
conscription  is  the  greatest  possible  interference  with  the 
liberty  of  body  and  soul  of  the  individual.  The  soldier  has 
no  freedom  of  opinion,  speech,  assemblage,  or  of  movement. 
He  has  no  voice  in  making  the  laws  or  selecting  the  officers 
he  must  obey  on  penalty  of  death.  He  has  no  civil  rights. 
He  becomes  an  automaton.  Despite  the  silence  of  the  con- 
stitutions and  the  decisions  of  courts,  this  conflict  between 
personal  liberty  and  state  power  is  most  significant. ®® 

We  may  note  at  once  that  the  courts  have  invariably  upheld 
the  constitutionality  of  the  conscription  laws,  declaring  that 
they  do  not  violate  individual  rights. ^^ 

The  first  conscription  law  in  the  Union  during  the  Civil 
"War,  act  of  March  3,  1863,®^  contained  no  provision  for 
exemption  on  conscientious  grounds,  religious  or  other.  A 
man  could,  however,  secure  exemption  by  providing  a  sub- 
stitute or  paying  a  bonus  of  $300  with  which  a  substitute 
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could  be  hired.  This  law  produced  a  crop  of  "draft  resisters" 
who  without  any  scruples  against  war  per  se,  refused  to  be 
forced  into  military  service.  As  most  of  these  refused  service 
for  selfish  reasons,  and  expressed  their  objection  by  flight, 
desertion,  and  riots,  they  are  of  little  interest  from  the  view- 
point of  civil  liberty.  It  is  an  interesting  commentary  on 
national  unity  that  in  the  spring  of  1863  desertions  from 
Union  armies  had  reached  such  a  number  that  troops  had 
bloody  encounters  with  bands  of  resistants  in  Illinois  and 
with  the  "Butternuts"  in  Indiana. 

In  some  few  cases,  however,  the  draft-resisters  seemed 
moved  by  some  sense  of  personal  liberty,  and  of  a  local 
right  to  refuse  a  national  service  they  did  not  endorse.  This 
seemed  partly  the  case  in  Columbia  County,  Pennsylvania, 
where  such  resistance  was  on  such  a  large  scale  that  troops 
had  to  be  sent  in,  martial  law  declared,  and  many  participants 
punished.^^ 

The  chief  resistance  arose  in  cities  where  the  laboring 
classes  were  angered  by  seeing  the  wealthy  escape  the  draft 
by  paying  a  bonus  or  hiring  a  substitute.  The  sense  of  in- 
justice was  sharpened  by  economic  and  race  antagonism. 
Negro  strike-breakers  had  been  introduced  in  the  cities  on 
the  docks,  and  clashes  and  murders  were  frequent. 

The  draft  in  the  minds  of  a  large  part  of  the  industrial 
classes,  already  deeply  stirred,  was  another  name  for 
forced  military  service  in  behalf  of  their  hated  negro 
rivals,  and  at  the  head  of  the  rioting  mobs  were  angry 
and  defeated  longshoremen.  Industrial  discontent  was  a 
fundamental  cause  of  the  riots. '^^ 

The  most  tragic  of  these  draft  riots  was  in  New  York, 
July  12-17,  1863 — exceeding  in  loss  of  Hfe  any  similar  event 
in  our  history.^*^  This  violent  resistance  is  not  a  matter 
of  concern  to  civil  liberty. 

Efforts  to  make  foreigners  with  their  first  papers  liable  to 
the  draft  also  aroused  a  storm  of  wrath,  and  was  one  of  the 
causes  of  the  New  York  riots.     Tlie  foreign  consulates  were 
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crowded  with  "first-paper  men'*  claiming  the  protection  of 
their  countries. ^^  There  were  no  "poHtical"  objectors,  such 
as  the  Socialists  in  the  World  War. 

The  "conscientious  objectors'*  were  chiefly  Friends,  with 
fewer  Dunkards,  Mennonites,  and  numbers  of  pacifist  smaller 
sects,  whose  creeds  forbade  engaging  in  war.  Among  them 
were  a  few  "absolutists,'*  that  is,  men  whose  scruples  forbade 
even  non-combatant  service,  or  any  service  rendered  under 
military  direction,  or  furnishing  a  substitute.  They  were 
sincere  men  whose  record  has  significance  for  civil  liberty. 

CONSCIENTIOUS    OBJECTORS    IN    THE    NORTH 

The  Union  government  was  on  the  whole  lenient  with  the 
comparatively  few  real  objectors,  in  part  because  the  Quakers 
had  been  the  first  and  strongest  opponents  of  slavery.  The 
President  himself  was  descended  from  Friends  and  had  a 
"Quaker  Cabinet."  Stanton's  mother  was  the  head  of  a  Friend*s 
meeting,  Bates  and  Chase  were  connected  with  Friends,  and 
General  Halleck  remained  by  accident  a  member  of  a  Meet- 
ing during  the  entire  War.  Quakers  were  exempted  from 
the  first  draft.  But  Congress  judged  this  unjust  to  others, 
and  would  not  permit  it  to  continue.  At  the  suggestion  of 
government  oflScials,  when  the  draft  was  about  to  be  ex- 
tended, a  conference  of  Friends  from  about  twenty-five  Meet- 
ings in  New  York,  New  England  and  elsewhere,  was  held  in 
Baltimore  (December  7,  1863).  It  imanimously  adopted  the 
following  minutes: 

We  believe  it  right  for  us  to  record  our  united  sense 
and  judgment  that  Friends  continue  to  be  solemnly 
bound  unswervingly  to  maintain  our  ancient  faith  and 
belief  that  war  is  forbidden  in  the  Gospel  and  that  as 
followers  of  the  Prince  of  Peace  we  cannot  contribute 
to  its  support  or  in  any  way  participate  in  its  spirit; 
that  to  render  other  service,  as  an  equivalent  for,  or  in 
lieu  of,  that  requestioned  for  military  purposes  is  a  com- 
promise of  a  vital  principle  which  we  feel  conscien- 
tiously bound  to  support  under  all  circumstances   and 
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notwithstanding  any  threats  to  which  we  may  be  sub- 
jected. .  .  .  We  greatly  appreciate  the  kindness  evidenced 
at  all  times  by  the  President  and  Secretary  of  War  when 
we  have  applied  to  them  for  relief  from  suffering  for 
conscience  sake,  and  honor  them  for  their  manifest  regard 
for  religious  liberty.^^ 

A  delegation  from  this  Conference,  with  Stanton's  help, 
secured  the  following  exemption  clause  in  the  amendatory 
Enrollment  Bill  of  February  24,   1864: 

Members  of  religious  denominations  who  shall  by  oath 
or  affirmation  declare  that  they  are  conscientiously  op- 
posed to  the  bearing  of  arms,  and  who  are  prohibited 
from  doing  so  by  the  rules  and  articles  of  faith  and  prac- 
tice of  said  religious  denominations,  shall,  when  drafted 
into  the  military  service,  be  considered  non-combatants, 
and  shall  be  assigned  by  the  Secretary  of  War  to  duty  in 
the  hospitals,  or  to  the  care  of  freedmen,  or  shall  pay  the 
sum  of  $300  to  such  person  as  the  Secretary  of  War  shall 
designate  ...  to  be  applied  to  the  benefit  of  sick  and 
wounded  soldiers:  Provided  that  no  person  shall  be  en- 
titled to  the  benefit  of  .  .  .  this  section  unless  his  deport- 
ment has  been  uniformly  consistent  with  such  declara- 
tion.®^ 

Stanton  even  tried  unsuccessfully  to  have  this  $300  put 
into  a  special  fund  for  colored  refugees  of  which  Friends 
should  have  the  disbursement.  The  Friends  felt  they  would 
have  been  granted  unconditional  exemption  but  for  the  em- 
barrassment it  might  cause  the  Government.  Mr.  Lincoln's 
attitude  is  shown  in  his  reply  to  the  letter  from  Mrs.  Gurney, 
which  he  was  carrying  in  his  pocket  when  he  was  shot: 

Your  people,  the  Friends,  have  had,  and  are  having,  a 
great  trial.  On  principle  and  faith  opposed  to  both  war 
and  oppression  they  can  only  practically  oppose  oppres- 
sion by  war.  In  this  hard  dilemma  some  have  chosen 
one  horn,  and  some  the  other.  For  those  appealing  to 
me  on  conscientious  grounds,  I  have  done,  and  shall  do, 
the  best  I  could  and  can,  in  my  own  conscience,  under 
my  oath  to  the  law.®* 
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He  expressed  similar  sentiments  in  letters  to  the  Iowa 
Quakers  (January  5,  1862)  and  to  Samuel  Boyd  (March  19, 
1862).  "This  promise  Abraham  Lincoln  faithfully  kept  and 
the  Northern  Friends  had  no  just  grounds  for  complaint. 
The  three  hundred  dollars  was  accepted  for  hospital  supplies, 
service  in  hospitals  was  granted,  and  where  conscience  was 
not  free  to  accept  either,  or  it  seemed  inexpedient,  they  were 
**paroled  until  called  for  and  never  called  fo'r."  Occasional 
cases  cf  hardship  did  occur,  as  in  that  of  Cyrus  Pringle  of 
Vermont,  who  had  taken  the  absolutist  position,  refusing  to 
take  part  in  the  war  in  any  way.^°  Parts  of  his  very  moving 
diary  follow: 

For  more  than  a  week  we  have  lain  here,  refusing  to 
engage  in  hospital  service;  shall  we  retrace  the  steps  of 
the  past  week?  or  shall  we  go  South  as  overseers  of  the 
blacks  on  the  confiscated  estates  of  the  rebels,  to  act 
under  military  commanders  .  .  .  ?  What  would  become 
of  our  testimony  and  our  determination  to  preserve  our- 
selves clear  of  the  guilt  of  this  war? 

P.  S.  We  have  written  Henry  Dickensen  that  we  can- 
not purchase  life  at  the  cost  of  peace  of  soul? 

.  .  .  This  morning  the  officers  told  us  we  must  yield. 
.  .  .  We  were  threatened  great  severities  and  even  death. 
.  .  .  We  seem  perfectly  at  the  mercy  of  the  military 
power,  and  more,  in  the  hands  of  inferior  officers,  who 
from  their  being  far  removed  from  Washington,  feel 
less  restraint  from  those  regulations  of  the  Army  .  .  . 
for  the  protection  of  privates  from  personal  abuse  .  .  . 

I  went  back  to  my  tent  and  lay  down  for  a  season  of 
retirement,  endeavoring  to  gain  resignation  to  any  event. 
I  dreaded  torture  and  desired  strength  of  flesh  and  spirit. 
The  lieutenant  called  me  out  and  pointing  to  the  gun  .  .  . 
asked  me  to  clean  it.  I  replied  to  him  that  I  could  not 
comply  with  military  requisitions.  .  .  .  Two  sergeants 
•  .  .  bade  me  lie  down  on  my  back,  and  stretching  my 
limbs  apart,  tied  cords  to  my  wrists  and  ankles  and  these 
to  four  stakes  driven  into  the  ground  somewhat  in  the 
form  of  an  X.  I  was  very  quiet  in  mind  as  I  lay  there 
on  the  ground  soaked  with  the  rain  of  the  previous  day. 
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exposed  to  the  heat  of  the  sun,  and  suffering  keenly  from 
the  cords  binding  my  wrists  and  straining  my  muscles. 
And,  if  I  dared  the  presumption,  I  should  say  that  I  caught 
a  glimpse  of  heavenly  pity.  .  .  .  About  the  end  of  another 
hour  his  orderly  came  and  released  me.  ...  I  arose  and 
sat  on  the  ground.  I  did  not  rise  to  go  away.  I  had 
nowhere  to  go,  nothing  to  do.  .  .  .^^ 

Friends  of  Pringle  intervened  with  Lincoln,  who  finally 
said:  "I  want  you  to  go  and  tell  Stanton  that  it  is  my 
wish  all  those  young  men  be  sent  home  at  once."  But 
Pringle  fell  into  a  delirious  fever  from  which  he  recovered 
only  after  many  weeks. 

MARTYRS  FOR  CONSCIENCE  IN  THE  SOUTH 

When  the  South  was  being  bled  white  for  soldiers,  the  objec- 
tors to  war  suffered  extraordinary  martyrdoms.  The  Southern 
Quakers  earned  hatred  on  two  scores:  they  opposed  slavery, 
and  they  refused  to  participate  in  war.  In  North  Carolina 
many  Abolition  societies  had  existed  since  the  1820's;  in  one 
strong  Quaker  county  the  vote  was  2,370  to  45  against  seces- 
sion.    These  Southern  pacifists  were  patriotic: 

It  has  often  been  charged  that  non-resistant  peace- 
men  are  bad  patriots,  real  enemies  to  their  country. 
Nothing  could  be  further  from  the  truth.  .  .  Their 
patriotism  was  an  intelligent  and  discriminating  one,  and 
no  blast  from  the  hot  furnace  of  persecution  was  able 
in  the  least  to  make  it  yield.® '^ 

As  early  as  December,  1861,  the  North  Carolina  Legisla- 
ture passed  an  act  for  a  test  oath  of  loyalty.  All  males  above 
16  were  required  to  renounce  the  United  States  and  defend 
the  Confederacy.  A  few  Friends  were  included  in  the  first 
military  drafts,  but  appear  to  have  obtained  relief  through 
unofficial  action.  In  July,  1862,  Friends  petitioned  both  State 
and  Confederacy  and  were  released  from  State  service  on  pay- 
ment  of    $100   each.      Their   real   difficulties    began   in   the 
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same  month  when  the  Confederacy  conscripted  all  men  be- 
tween 18  and  35  years.  But  on  October  11  the  Con- 
federate Congress  exempted  all  friends,  Nazarenes,  Dunkards, 
and  Mennonites  upon  payment  of  $500,  or  the  provision  of 
a  substitute,  or  entrance  upon  hospital  service.  The  later 
sufferings  seem  to  have  come  upon  those  who  refused  to  take 
any  service  or  to  pay  the  bonus;  or  else  resulted  from  the 
inefficiency  of  the  exemption  machinery  or  from  the  brutality 
of  individual  officers.^^ 

THE    SUFFERINGS   OF    THE   MACONS 

Abijah  Macon,  after  securing  an  honorable  discharge  as 
a  volunteer  and  paying  the  $500  exemption  fee,  was, 
nevertheless,  hurried  on  to  Richmond,  and  immediately 
required  to  take  a  gun  and  fight.  But  he  was  in  no  mood 
for  fighting,  so  they  put  him  under  guard  and  for  food 
gave  him  only  cotton-seed  meal.  This  was  followed  by 
severe  illness  .  .  .  and  he  soon  passed  away — having  laid 
down  his  life  for  the  gospel  of  peace. 

Isaiah  Macon  was  forced  into  the  battle  of  Winchester. 
But  he  stopped  no  bullets.  He  had  nothing  to  do  but 
to  trust  in  God  and  await  the  end  of  the  terrible  scene. 
He  seemed  to  possess  a  charmed  life.  His  comrades  fell 
all  around  him,  their  places  being  filled  with  others  who 
wondered  at  the  strange  sight — a  man  with  plain  citi- 
zen's clothes,  having  neither  pistol,  sword,  nor  gun,  and 
no  military  cap,  calmly  filling  his  place  in  battle  line, 
but  taking  no  part  in  the  battle  ...  As  his  company 
turned  to  flee  he  calmly  laid  down  upon  the  ground. 
Northern  soldiers  soon  discovered  him,  peaceful  amidst 
all;  no  shot  had  he  fired,  no  part  had  he  taken.  .  .  .  He 
was  soon  in  Point  Lookout  prison,  where  in  a  few  days  he 
died,  doubtless  from  mental  suffering.^® 

In  Randolph  County,  N.  C,  forty- three  young  men  were 
taken  for  the  army.  Some  accepted  substitute  service  in  the 
gristmills  and  salt  mines,  some  fled  to  the  West. 

Yancey  Cox,  17  years  old,  who  weighed  but  84 
pounds,  was  taken  from  his  widowed  mother,  but  officers 
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tried  in  vain  to  make  a  soldier  of  this  boy.  He  refused 
to  take  a  gun  or  to  wear  military  clothing.  ,  .  .  He  was 
made  to  march  until  the  blood  ran  from  his  feet.  .  •  • 
He  was  pierced  in  the  thigh  with  a  bayonet.  ... 

By  confinement,  punishment,  and  torture  they  endea- 
vored to  extort  from  these  aged  people  information  as  to 
the  hiding  places  of  their  sons.  The  soldiers  placed  the 
hands  or  fingers  of  the  aged  men  and  women  between  the 
lower  rails  of  the  fence,  and  with  its  crushing  weight 
upon  them  would  wait  to  be  told  what  they  wished.  .  .  . 
One  mother,  who  would  ere  long  have  given  birth  to 
another  child,  was  hung  by  a  rope  around  her  waist  to  a 
tree  (a  usual  torture)  in  order  to  make  her  reveal  the 
hiding  place  of  her  boy,  and  she  died  as  a  result  of  this 
cruelty. 

Solomon  Frazier  was  so  meek  and  endured  all  their 
persecutions  with  such  patience  that  the  Captain  got  very 
angry,  and  told  him  he  must  now  take  a  gun  or  die.  'Wliile 
the  officer  was  tying  a  gun  to  his  arm,  Solomon  remarked 
to  him:  "If  it  is  thy  duty  to  inflict  this  punishment 
upon  me,  do  it  cheerfully;  don't  get  angry  about  it.*'  The 
Captain  then  left  him,  saying  to  his  men,  *'If  any  of  you 
can  make  him  fight,  do  it.     I  cannot."^^ 

CIVIL  WAR  AND  LABOR 

Military  interference  with  the  right  to  work  was  compara- 
tively rare.  The  workers  were  not  organized  to  take  advan- 
tage of  the  Government's  need,  and  there  were  few  strikes. 
In  numerous  cases  the  mere  organization  of  a  union  was  suffi- 
cient to  secure  the  demands.'''^  There  were  a  few  cases  of  the 
use  of  the  military  to  make  men  work,  or  to  forbid  strikes, 
in  the  last  two  years  of  the  war  when  losses  of  life  and  the 
increased  cost  of  living  had  made  the  workers  rebellious.  They 
are  the  only  cases  in  our  history  where  men  worked  under  gov- 
ernmental coercion: 

On  March  lo,  1864,  a  strike  took  place  among  the 
laborers  at  Cold  Spring,  N.  Y.,  .  .  .  in  the  employ  of 
R.  P.  Parrott,  who  was  engaged  in  the  manufacture  of 
shot,  shell,  et  cetera,  for  the  government.    The  men  were 
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receiving  from  a  dollar  to  a  dollar  and  a  quarter  a  day. 
Owing  to  the  very  large  advance  in  the  price  of  the 
necessaries  of  life,  they  requested  that  their  wages  be  ad- 
vanced to  a  dollar  and  a  half.  This  was  refused.  .  .  , 
Two  days  after  the  strike  took  place,  four  of  the  strikers 
were  arrested  and  sent  to  Fort  Lafayette  where  they  re- 
mained for  seven  weeks,  when  they  were  liberated  with- 
out a  trial,  though  a  trial  was  demanded.  Two  companies 
of  United  States  soldiers  were  ordered  to  Cold  Springs 
and  martial  law  was  proclaimed,  and  the  men  forced  to 
resume  work  at  the  old  rates.  .  .  .  Three  of  these  poor 
men  were  not  permitted  to  return  to  their  homes  and 
their  families  forced  from  town.  .  .  .^^ 

A  strike  by  tailors,  and  one  by  machinists  and  blacksmiths 
occurred  in  St.  Louis,  Missouri,  April,  1864.  Because  martial 
law  was  in  effect  the  employers  demanded  military  interfer- 
ence by  the  commanding  general  of  the  district,  who  issued 
the  following  "General  Order  No.  65'*  on  April  29: 

It  having  come  to  the  knowledge  of  the  Commanding 
General  that  combinations  exist  in  the  city  of  St.  Louis, 
having  for  their  object  to  prevent  journeymen  .  .  .  and 
laborers  from  working  in  manufacturing  establishments, 
except  on  terms  prescribed  to  the  proprietors  by  parties 
not  interested  therein,  which  terms  have  no  relation  to 
the  matter  of  wages  to  be  paid  employees,  but  to  the  in- 
ternal management  of  such  establishments;  and  it  appear- 
ing that  in  consequence  of  such  combination  .  .  .  the 
operation  of  some  establishments  where  articles  are  pro- 
duced which  are  required  for  use  in  the  navigation  of  the 
Western  waters,  and  in  the  military,  naval,  and  transport 
services  of  the  United  States,  have  been  broken  up,  and 
the  production  of  such  articles  stopped  .  .  .  the  following 
order  is  promulgated: 

1.  No  person  shall,  directly  or  indirectly,  attempt  to 
deter  or  prevent  any  person  from  working  on  such  terms 
as  he  may  agree  upon  in  any  manufacturing  establish- 
ment, etc.,  etc. 

2.  No  person  shall  watch  around  or  hang  about  any 
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such  establishment  for  the  purposes  of  annoying  the 
employees  thereof,  or  learning  ^ho  are  employed  therein. 
3.  No  association  or  combination  shall  be  formed  or  con- 
tinued, or  meeting  held,  having  for  its  object  to  prescribe 
to  the  proprietors  .  .  .  whom  they  shall  employ,  or  how 
they  shall  conduct  the  operation  thereof  .^^ 

The  order  further  provided  for  listing  the  members  of  all 
such  combinations  and  for  military  enforcement  of  the  order 
and  protection  for  the  employees  against  interference.  And 
Major-General  Rosecrans  "confidently  relied  on  the  help  of 
the  city  authorities  and  of  all  right-minded  men."  Several 
members  of  the  two  unions  were  arrested  with  intense  excite- 
ment. A  demonstration  could  not  be  made  by  the  working- 
men  because  the  city  was  ruled  by  martial  law. 

A  similar  occurence  took  place  in  Louisville,  Kentucky, 
where  Brigadier-General  Burbridge  issued  an  identical  order. 
It  was  charged  against  Burbridge  that  "he  was  in  the  confi- 
dence of  the  employers,  aware  of  their  plans  and  objects  and 
that  he  was  actuated  by  the  most  selfish  and  dishonorable 
motives." 

Other  incidents  were  the  arrest  in  Tennessee  of  two  hun- 
dred striking  mechanics  by  General  Thomas  who  sent  them 
north  of  the  Ohio  river;  the  seizing  and  running  of  the  Read- 
ing railroad  in  Pennsylvania  which  had  been  tied  up  by  strik- 
ing engineers;  (2)  The  breaking-up  of  the  Miners*  Associa- 
tion in  the  Eastern  coal  fields  by  Government  interference; 
and  the  confiscation  of  the  back  pay  of  the  moulders  in  the 
Brooklyn  Navy  Yard  when  they  struck  for  higher  wages.  In 
New  York  the  striking  longshoremen  stood  idly  by  while 
government  transports  were  loaded  by  deserters  imder  strong 
guard. 


CHAPTER  V 

RACE  PROBLEMS  AND  CIVIL  LIBERTY 

What  liberty  is  accorded  minority  races  among  the  people  of 
the  United  States?  The  question  afifects  chiefly  the  native 
Indian  and  native-born  Negro,  and  the  aliens  living  among  us. 

The  liberties  given  to  aliens  are  not  constitutional,  but  are 
based  on  international  law,  on  treaties  and  on  the  power  of 
the  home-land  to  protect  these  far  away  rights.  Our  history 
shows  how  these  factors  were  strengthened  by  the  ideas  of 
democracy,  equality,  and  the  rights  of  man;  and  by  a  pride 
in  affording  an  asylum  to  political  and  religious  refugees.  And 
how  often  we  forget  that  we  were  all  once  aliens  in  the  land 
possessed  by  the  Indians. 

In  spite  of  these  ideas  minority  races  in  the  United  States 
have  enjoyed  only  the  liberty  indicated  by  the  general  prin- 
ciple: he  who  has  power  has  liberty.  Aliens  backed  by  a  great 
power  at  home,  have  enjoyed  our  best  brand  of  liberty — often 
more  than  native  citizens.  But  the  weaker  races — especially 
the  Indians,  Negroes  and  Chinese — because  of  economic  as 
well  as  race  antagonism,  have  suffered  persecution  of  an  ex- 
tent and  brutality  unexampled  in  our  history.  The  record 
is  too  long  to  be  more  than  sketched. 

AMERICAN  LIBERTY  FOR  THE  AMERICAN  INDIAN 

The  colonial  Indians  had  what  liberty  they  could  defend 
against  invaders.  The  conflict  was  tempered  by  occasional 
friendship  and  tolerance  where  the  land-hunger  of  the  white 
was  not  too  great,  and  where  zeal  for  the  Indian's  salvation 
encouraged  charity.  Quaker  gentleness  provided  for  example 
in  an  ordinance  of  1681: 

169 
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That  the  Indians  shall  not  be  abused  .  .  .  but  have 
liberty  to  do  all  things  relating  to  improvement  of  their 
ground  and  providing  sustenance  for  their  families  that 
the  planters  shall  enjoy. 

Generally  however  the  Indian  had  no  rights  and  few  privi- 
leges. "WTien  the  Union  was  formed  the  single  mention  of 
him  in  the  Constitution  assigns  him  the  status  of  the  Negro, 
(Article  I,  section  2,  clause  in.)  Since  then,  he  has  had 
no  real  liberty  either  as  a  resident  in  the  United  States  or  as 
a  citizen  of  his  own  presumably  autonomous  tribe.  When 
he  was  ceded  along  with  land  to  the  United  States  by  foreign 
powers  no  mention  of  his  rights  was  made.  He  has  been 
an  anomaly — ^neither  in  the  nation  nor  out  of  it,  neither 
citizen  nor  alien.  Though  his  own  nations  were  destroyed 
because  of  their  fierce  love  of  liberty,  he  has  known  only 
the  supervised  liberty  of  a  dependent.  He  passed  early  into 
the  ill-defined  state  of  a  "ward  of  the  nation,"  and  was  never 
recognized  as  a  citizen.  The  treaties  with  his  tribes  were 
never  respected.  They  were  mere  bargains  over  property  and 
secured  no  rights  to  the  Indian.  The  determining  factors 
were  force,  greed,  and  fraud.^ 

The  Indians  have  suffered  ceaseless  exploitation,  robbery, 
violence  and  murder.  They  have  sufiFered  as  ''inferior  races" 
always  suffer,  by  a  lack  of  bodily  safety,  freedom  of  move- 
ment, protection  against  violence  or  against  the  law  itself 
when  accused  of  crime.  .  .  .  The  illegal  and  selfish  spoliation 
of  their  lands  by  the  government,  by  lawyers,  politicians, 
ranchmen,  everybody,  does  not  fall  within  our  province.  We 
need  not  go  into  the  records  of  injustice  to  the  Indians.  The 
case  can  be  summed  up  by  generalizations  such  as: 

The  history  of  the  Government's  connection  with  the 
Indians  is  a  shameful  record  of  broken  treaties  and  unful- 
filled promises.^ 

There  is  not  among  the  300  bands  of  Indians,  one 
which  has  not  suffered  cruelly  at  the  hands  of  the  gov- 
ernment  or  the  white  settlers.   .   .   .  The  tales  of   the 
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wrongs,  oppressions,  the  murders  or  the  Pacific  Slope  In- 
dians in  the  last  thirty  years  would  be  a  volume  in  itself, 
and  is  too  monstrous  to  be  believed.  It  makes  little  dif- 
ference, however,  where  we  open  the  record  of  the  history 
of  the  Indians,  every  page  and  every  year  has  its  dark 
stain.^ 

The  Indian  is  the  only  human  being  within  our  terri- 
tory who  has  no  individual  right  in  the  soil.  He  is  not 
amenable  to  or  protected  by,  the  law.  The  executive, 
the  legislative,  the  judicial  departments  .  .  .  recognize 
that  he  has  a  possessory  right  in  the  soil;  but  his  title  is 
merged  in  the  tribe — the  man  has  no  standing  before  the 
law.* 

Here  is  a  concrete  example: 

A  few  years  ago,  former  Commissioner  Leupp  arbi- 
trarily ordered  the  confinement  of  eight  Navajos  in  the 
military  prison  at  Fort  Huachuca,  Arizona,  at  hard  labor, 
for  an  indeterminate  period.  Although  charged  with  being 
bad  men,  they  had  been  given  no  trial,  military  or  civil. 
Commissioner  Leupp  .  .  .  stated  in  effect  that  those  In- 
dians would  be  held  .  .  .  imtil  he  was  ready  to  release 
them,  ''law  or  no  law.'*  .  .  .  The  Association  instituted 
habeas  corpus  proceedings.  The  Arizona  supreme  court 
.  .  .  decided  that  the  commissioner  was  wrong,  and  that 
an  Indian  could  not  be  deprived  of  his  liberty  without 
due  process  of  law.  The  Navajos  were  subsequently  re- 
leased and  returned  to  their  reservation.^ 

Within  the  tribe  the  Indian  had  no  individual  status;  out- 
side in  relation  to  the  whites,  he  had  duties.  The  conscrip- 
tion of  the  Indian  in  the  "World  War  expresses  these.  Slowly 
the  Indian  is  now  becoming  a  citizen,  and  his  survivors  will 
probably  enjoy  the  average  liberty  of  minority  races  in  the 
American  commonwealth. 

LIBERTY    IN    OUR  ISLAND   POSSESSIONS 

Similar  problems  have  arisen  in  our  island  possessions.  The 
natives  have  not  been  usually  in  control  of  their  affairs,  al- 
though they  had  previously  achieved  a  status  in  relation  to  Eu- 
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ropean  or  native  rulers.  Though  called  "backward"  races,  they 
are  often  well  educated  and  aspire  to  self-government.  Their 
aspirations  have  fostered  demands  for  civil  rights — freedom 
of  speech,  assemblage  and  the  press.  They  ask  whether  the 
Bill  of  Rights  follows  the  flag;  whether  constitutional  guar- 
antees protect  native  Porto  Ricans,  Filipinos  and  Virgin 
Islanders.  There  has  not  yet  been  a  definition  of  what  rights 
these  peoples  have.  There  is  a  persistent  disinclination  to  give 
them  any,  because  of  the  great  probability  they  will  use  them 
for  agitation  against  American  rule  in  favor  of  independence. 
The  usual  mixture  of  military  with  civil  government  further 
complicates  island  rule,  and  hampers  civil  liberty.  Exploiting 
economic  interests  also  restrict  liberty.  Numerous  cases  have 
arisen  in  Porto  Rico,  Haiti,  San  Domingo,  Samoa,  and  the 
Virgin  Islands — and  a  few  in  the  Philippines.  In  all  of  these 
places  there  is  continuous  agitation  against  either  the  fact  or 
form  of  American  rule. 

THE   NEGRO   AND   CIVIL   LIBERTY 

The  Negro  presents  the  most  important  "race  problem"  for 
civil  liberty  in  the  United  States.  He  is  first  of  all  of  a  very 
different  color  and  origin.  He  has  passed  from  the  status 
of  an  imported  African  slave,  first  landed  in  Virginia  in 
1 6 19  to  that  of  a  so-called  free  citizen,  though  in  fact  with 
a  very  inferior  position.  He  forms  a  considerable  and  in- 
creasing part  of  the  population — now  about  one-tenth.  He 
is  not  a  ward  like  the  Indian  nor  an  alien  who  can  be  de- 
ported. These  ten  million  nominal  citizens  are  entitled  to  all 
the  constitutional  guarantees,  some  of  which  were  especially 
framed  for  their  protection.  But  these  do  not  so  apply,  and 
over  a  large  section  of  the  country  they  are  deliberately  and 
studiously  denied.  The  Negro  is  in  reality  a  sort  of  half- 
citizen — a  citizen  on  probation  to  the  whites. 

THE  COLONIAL  PERIOD 

In  this  period  (i  619- 1776)  the  English  Colonists  recog- 
nized no  rights  for  the  Negro  slaves. 
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As  a  slave  the  negro  had  none  of  the  ordinary  civil  or 
personal  rights  of  the  citizen.  In  criminal  cases,  he  could 
be  arrested,  tried,  and  condemned  with  but  one  witness 
against  him,  and  he  could  be  sentenced  without  a  jury. 
.  .  .  Zealous  for  religion  as  the  colonists  were,  they  made 
little  attempt  to  convert  the  Negroes  in  the  earlier 
decades  of  the  17th  Century,  there  being  a  very  general 
opinion  that  neither  Christian  brotherhood  or  the  law  of 
England  would  justify  the  holding  of  Christians  as  slaves. 
In  course  of  time,  however,  they  lost  their  scruples,  and 
it  became  generally  understood  that  conversion  and 
baptism  did  not  make  the  slaves  free,  Virginia  in  1667 
enacting  a  law  to  that  effect. 

The  fear  of  Negro  Insurrection  caused  violent  measures  to 
be  taken.  In  New  York  in  171 2,  twenty-four  Negroes  were 
put  to  death,  some  in  cruel  ways,  and  in  171 1  on  the  mere 
rumor  of  an  intended  rising  occurred  an  organized  persecution 
of  the  blacks. 

Every  one  of  the  eight  lawyers  in  town  appeared 
against  the  Negroes,  who  had  no  counsel  and  were  con- 
victed on  most  insufficient  evidence.  Fourteen  of  the 
unfortunate  people  were  burned  at  the  stake,  eighteen 
were  hanged,  and  seventy-one  deported.^ 

This  has  a  modern  ring  though  distinguished  by  the  fact 
that  the  victims  had  the  form  of  a  trial.  The  Negroes*  status 
was  ordinarily  beyond  the  reach  of  any  civil  process. 

The  negro  slave  In  the  eyes  of  the  law  was  a  chattel, 
could  be  bought  and  sold,  bequeathed  by  will,  given 
away,  mortgaged,  or  seized  in  satisfaction  of  a  judgment. 
Not  a  civil  right  of  any  kind  was  his.  He  could  not 
make  a  contract,  or  give  testimony  against  a  white  man 
In  any  court,  nor  acquire  property  In  any  way.  What- 
ever he  found,  whatever  he  made,  whatever  was  given  to 
him,  reverted  at  once  to  his  master.  To  teach  a  slave 
to  write  was  not  allowed  anywhere;  to  teach  him  to  read 
was  allowed  in  a  few  colonies.^ 
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THE    CONSTITUTIONAL    PERIOD 

This  period  (177 6- 1863)  may  be  so  called  tliougli  slavery 
"was  never  explicitly  recognized  in  the  American  constitutions. 
No  provision  on  the  subject  appears  in  any  State  constitution 
except  in  Delaware's  of  1783.  The  Federal  Constitution  im- 
plicitly recognized  slavery  in  providing  that  representation 
shall  be  determined  on  the  whole  number  "of  free  persons, 
three-fifths  of  all  others."  (Article  I,  section  11,  clause  3.)  It 
permitted  the  importation  of  slaves  until  1808.  In  the  "free 
States"  where  the  Negroes  were  not  numerous  or  economically 
important  they  advanced  to  a  relative  liberty.  The  Supreme 
Judicial  Court  of  Massachusetts  held  that  the  provision  in 
the  State  Bill  of  Rights  that  "all  men  are  born  free  and  equal" 
prohibited  slavery.    The  status  varied: 

In  New  England  slaves  were  regarded  as  possessing 
the  same  legal  rights  as  apprentices,  and  if  masters  abused 
their  authority,  they  were  liable  to  indictment.  Each 
State  had  its  own  slave  code  .  .  .  and  it  is  difficult  to 
make  general  statements  about  the  legal  side.  ...  If  he 
did  not  get  what  was  due  him,  he  had  no  redress,  for 
he  had  no  legal  voice.  His  marriage  was  not  considered 
binding  and  he  was  not  supposed  to  have  any  morals.* 

Mob  violence  against  the  Negro  was  ferocious  in  the  "free 
States"  because  the  Negro  was  not  a  valuable  chattel  but  a 
competitor  with  white  workers.  The  fields  of  employment 
were  limited  rather  by  social  control  than  by  law.  Education 
was  generally  denied,  Negroes  being  refused  admission  to 
schools  and  even  theological  seminaries. 

In  the  Southern  States  the  Negro  had  no  rights  and  no 
liberties.  The  laws  penalized  teaching  slaves  to  read  and  even 
talking  to  them.^  In  South  Carolina  the  law  authorized  the 
arrest  of  English  sailors  under  the  English  flag  if  the  sailors 
were  black  and  labor  was  needed  in  the  rice  swamps.  Owners 
had  absolute  control  of  the  slave's  body;  and  treatment  ranged 
from  kindness  to  cruelty. 
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The  summary  execution  of  negroes,  did  not,  however, 
become  a  serious  evil  previous  to  the  Civil  War.  So  long 
as  the  negroes  were  valuable  as  slaves  it  was  a  direct 
economic  loss  to  the  slaves-holder  if  any  able-bodied 
slaves  were  put  to  death.  In  general  it  was  only  in 
cases  of  real  or  supposed  conspiracy  or  insurrection  that 
negroes  were  killed  in  a  summary  manner.  There  was 
of  course  a  regular  slaughter  in  such  cases  as  Nat  Turner's 
rebelhon,  when  scores  of  negroes,  innocent  or  guilty, 
were  hunted  down  and  killed. -^"^ 

No  record  of  cases  during  this  period  is  attempted  for  the 
reason  well  stated  in  Gilbert  Stevenson: 

A  greater  reason  for  the  futiUty  of  discussion  of  race 
distinctions  before  1865  is  that  prior  to  that  date  the 
Negro  was  considered  to  have  no  rights  which  the  white 
man  was  bound  to  respect.  The  Dred  Scott  decision  in 
1857  virtually  held  that  a  slave  was  not  a  citizen  or 
capable  of  becoming  one.^^ 

THE   RECONSTRUCTION    PERIOD 

Neither  Slavery  nor  involuntary  servitude^  save  as  a 
punishment  for  crime  whereof  the  party  shall  have  been 
duly  convicted y  shall  exist  within  the  United  States  or 
any  place  subject  to  their  jurisdiction. 

Thirteenth  Amendment  to  the  Constitution 

All  persons  born  or  naturalized  in  the  United  States^ 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  State  wherein  they  reside.  No 
State  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  State  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law;  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  pro~ 
tection  of  the  laws. 

Fourteenth  Amendment  to  the  Constitution 

These  two  new  additions   to  the  Federal   Bill   of  Rights 
covered  most  of  the  questions  concerning  civil  liberty  during 
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the  Reconstruction  Period,  here  roughly  fixed  between  the 
Emancipation  Proclamation,  January  i,  1863,  and  1883,  when 
the  Civil  Rights  Bill  of  1875  was  declared  unconstitutional.^^ 
The  Thirteenth  Amendment  is  clear  enough.  It  abolished 
slavery.  There  has  been  no  return  to  this  institution  unless 
peonage  for  debt  in  the  South  may  be  so  called.  It  freed  the 
Negro,  and  left  him  just  there.  The  Fourteenth  Amendment 
is  the  effort  to  assure  his  political  freedom  by  forbidding  States 
to  pass  laws  limiting  his  civil  rights.  It  took  the  Fifteenth 
Amendment  to  give  him  the  right  to  vote.^ 


13 


THE  FOURTEENTH  AMENDMENT 

The  Fourteenth  Amendment  is  of  prime  importance  to  civil 
liberty.  "Fairly  considered,  these  amendments  may  be  said  to 
rise  to  the  dignity  of  a  new  Magna  Carta."  Thus  speaks 
Justice  Swayne  of  the  United  States  Supreme  Court.  A  com- 
mentator adds:  "The  Fourteenth  Amendment  nationalized 
the  whole  sphere  of  civil  liberty.  .  .  .  Our  Constitutional 
history  during  years  (to  1898)  with  comparatively  few  ex- 
ceptions may  be  said  to  be  but  little  more  than  a  commentary 
on  the  Fourteenth  Amendment."^* 

The  guarantee  of  life,  liberty,  and  property  under  the  law 
should  indeed  be  a  new  magna  carta,  but  the  Supreme  Court 
has  not  so  interpreted  it  save  as  it  affects  property.  Its  pro- 
tection was  in  law  extended  to  all  who  came  within  the  rule, 
not  limiting  it  to  the  negroes  who  had  occasioned  it. 

But  the  Supreme  Court  has  not  interpreted  it  in  the  in- 
terest of  civil  liberty.  The  principal  report  of  the  Federal 
Commission  on  Industrial  Relations  (191 5)  says: 

"We  are  Informed  by  counsel  who  have  examined  the 
cases  involved  that  the  fourteenth  amendment  has  had  no 
appreciable  effect  in  protecting  personal  rights.  Accord- 
ing to  the  existing  decisions,  the  due-process  clause  does 
not  guarantee  the  right  of  trial  by  jury,  nor  does  it  neces- 
sitate indictment  by  grand  juries,  nor  has  it  restrained 
arbitrary  arrests  and  imprisonments  on  the  part  of  the 
State  governments  when  men  are  kidnapped  in  one  State 
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and  carried  into  another.  ...  It  is  quite  clear  that  it 
not  only  has  failed  to  operate  to  protect  personal  rights, 
but  has  operated  almost  wholly  for  the  protection  of  the 
property  rights  of  corporations.    (Pages  47,  49.) 

The  Fourteenth  Amendment  attempted,  (i)  to  establish 
the  fact  of  citizenship  in  the  United  States  as  well  as  in  the 
States;  (2)  to  prevent  States  from  taking  away  the  privi- 
leges or  immunities  belonging  to  national  citizenship;  (3)  to 
reaffirm  the  already  stated  rights  of  the  citizens  in  the  law  of 
the  land,  and  to  equality  before  the  law.  (See  Constitution 
of  the  U.  S.  Ill,  ii,  3  and  Amendments  V  and  VI.)  It  does 
not,  however,  define  "privileges  and  immunities"  nor  does  it 
enforce  the  provisions  of  the  Bill  of  Rights. 

In  Maxwell  versus  Dow  (176  United  States  Reports 
581)  the  court  emphasized  the  doctrine  that  the  adop- 
tion of  the  fourteenth  amendment  had  not  had  the  effect 
of  making  all  the  provisions  contained  in  the  first  eight 
amendments  operative  in  the  State  courts  ...  on  the 
ground  that  the  fundamental  rights  protected  by  these 
amendments  are,  by  virtue  of  the  fourteenth  amendment 
to  be  regarded  as  privileges  or  immunities  of  the  citizens 
of  the  United  States.^" 

On  the  whole  the  Civil  "War  amendments  did  not  have  an 
appreciable  effect  on  the  general  principle  of  civil  liberty 
under  the  Constitution.  Let  us  turn  then  to  the  Negro  after 
the  Civil  War. 

THE  NEGRO   UNDER  RECONSTRUCTION 

The  freedom  declared  in  the  Emancipation  Proclamation 
had  no  effect  on  the  status  of  the  Negro  in  the  South  until 
the  rebellion  was  defeated.  Then  on  December  18,  1865,  the 
thirteenth  amendment  was  added  to  the  Constitution.  The 
new  state  constitutions  adopted  in  the  South  during  the  next 
five  years,  mostly  under  some  sort  of  Northern  influence, 
also  prohibited  slavery.  For  example  the  Georgia  constitu- 
tions of   1865    (article  I,  section  20)    and  of   1868  declared 
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that:  *'The  social  status  of  the  citizens  shall  never  be  the 
subject  of  legislation."  Further  national  action  to  assure  the 
newly  freed  slave  equal  rights  as  a  citizen  was  taken  in  the 
first  Civil  Rights  Acts,  passed  over  the  President's  veto  in 
April,  1866.  Meanwhile  the  various  new  governments  at- 
tempted to  handle  the  problem  of  the  Negro — masterless, 
without  land,  wandering  over  the  country.  These  legislative 
efforts  are  important  as  fixing  an  attitude  toward  the  Negro's 
liberty  that  has  influenced  his  status  ever  since. 

The  slave  codes  were  obsolete;  the  few  laws  for  free 
negroes  were  not  applicable  to  the  present  conditions; 
most  laws  and  codes  were  expressly  for  whites.  The  task 
of  the  law-makers  was  to  express  in  the  law  the  transi- 
tion from  slavery  to  citizenship;  to  regulate  family  life, 
morals  and  conduct;  to  give  the  ex-slave  the  right  to 
hold  property,  the  right  to  personal  protection,  and  the 
right  to  testify  in  the  courts,  ...  to  protect  the  whites 
in  person  and  property  from  the  lawless  blacks.  In  gen- 
eral the  laws  relating  to  whites  were  extended  to  the 
blacks.  .  .  .  But  one  principle  was  never  lost  sight  of, 
viz.,  that  the  races  were  unlike  and  unequal  and  should 
be  kept  separate.  .  .  .  The  sources  of  these  laws  are 
found  in  the  ante-bellum  laws  for  free  negroes,  in  the 
Northern  and  Southern  vagrancy  laws,  in  the  freedmen's 
codes  of  the  West  Indies,  in  the  Roman  law  of  freed- 
men,  and  in  pure  theory  to  some  extent,  and  to  a  great 
degree  in  the  regulations  for  blacks  made  by  the  United 
States  army  and  treasury  officials  in  1862-1865  and  in 
the  Freedmen's  Bureau  rules.  .  .  .  The  laws  were  never 
in  force  in  any  of  the  States.  .  .  .  Since  the  downfall 
of  the  Reconstruction  regime,  the  essential  parts  of  this 
legislation  have  been  re-enacted  in  the  Southern  States, 
especially  the  laws  relating  to  the  definition  of  race,  to 
the  separation  in  schools,  et  cetera.  .  .  .^^ 

The  spirit  of  these  **Black  Codes*'  is  expressed  as  follows: 

Almost  every  act,  word,  or  gesture  of  the  negro,  not 
consonant  with  good  taste  and  good  manners,  as  well  as 
good  morals,  was  made  a  crime  or  misdemeanor  for  which 
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he  could  first  be  fined  by  the  magistrate  and  then  be  con- 
signed to  a  condition  of  almost  slavery  for  an  indefinite 
time,  if  he  could  not  pay  the  bill.^^ 

The  foundation  of  peonage  for  debt  to  the  state  (fines) 
)r  to  private  persons  is  here  early  disclosed;  as  well  as  the 
:leavage  of  races  which  could  not  be  obliterated  by  legisla- 
:ion.  To  protect  the  Negro  other  national  legislation  was  en- 
icted:  on  May  i,  1870,  a  revision  of  the  Civil  Rights  Bill  of 
[866,  which  had  proved  ineffective;  the  guarantee  of  political 
rights  in  the  Fifteenth  Amendment,  proclaimed  March  30, 
1870,  and  a  more  drastic  Civil  Rights  Bill  in  March,  1875  (18 
"statutes  at  Large  335).  The  first  two  sections  of  this  were 
declared  unconstitutional  in  1883,  and  here  ended  the  Recon- 
[truction  efforts  of  the  Nation.^® 

Meanwhile  in  the  South  despite  Federal  laws  and  **black 
;odes'*  the  Negro  was  denied  even  bodily  safety  and  free 
movement  by  the  organized  violence  of  the  southern  whites, 
rhis  systematic  terrorization  is  the  history  of  his  "liberty** 
for  a  decade  after  1866.  The  first  expression  of  it  was  the 
K.U  Klux  Klan.  The  Klan  arose  from  fear  of  Negro  domi- 
nance. It  substituted  a  reign  of  violence  for  law,  terrorized 
the  blacks,  and  abrogated  every  liberty  of  the  new  citizen, 
rhe  evidence  has  been  gathered  in  official  form  and  need  not 
36  restated  here.^® 

These  conditions  lasted  into  the  seventies,  and  include 
murder,  whippings,  terrorism,  deportation,  and  every  form  of 
eiolent  coercion. 

The  movement  lasted  under  one  form  or  another  until 
the  close  of  Reconstruction,  and  the  lynching  habits  of 
to-day  are  due  largely  to  conditions,  social  and  legal, 
growing  out  of  Reconstruction.^*^ 

NEGRO   MASSACRES 

The  "knight"  of  the  Ku  Klux  Klan  was  in  some  States 
merged  into  the  "regulator"  whose  duty  it  was  to  "keep  the 
Negro  in  his  place,"  scared  and  defenceless,  and  by  murder 


i8o      CIVIL    LIBERTY    IN   THE    U.    S. 

and  terrorism  to  prevent  him  from  voting,  or  to  make  him 
vote  "right."  In  Louisiana  and  a  less  degree  in  other  states 
between  1866  and  1876,  thousands  of  Negroes  were  massacred 
by  armed  bands.  The  details  of  these  horrors  are  to  be  found 
in  government  reports.  The  general  outline  is  indicated  by 
this  statement  to  President  Grant  by  General  Philip  Sheridan. 

Since  1866  nearly  3,600  persons,  a  great  majority  of 
whom  were  colored  men,  have  been  killed  and  wounded 
in  this  state  (Louisiana).  In  1868  official  records  show 
1,885  were  killed  and  wounded.  From  1868  to  the 
present  time,  1875,  no  official  investigation  has  been 
made  and  the  civil  authorities  in  all  but  a  few  cases  were 
unable  to  arrest,  convict,  or  punish  the  perpetrators.  .  .  . 
There  is  ample  evidence  to  show  that  more  than  1,200 
persons  have  been  killed  and  wounded  during  this  time  on 
account  of  their  political  sentiments.  Frightful  massacres 
have  occurred  in  the  parishes  of  Bossier,  Caddo,  Atahoula, 
St.  Bernard,  St.  Landry,  Grant  and  Orleans.  ...  In  St. 
Landry  in  1868  in  a  massacre  of  three  to  six  days,  200 
to  300  colored  men  were  killed.  .  .  .  The  total  summing 
up  of  murders,  maimings,  and  whippings  for  political 
reasons  in  September,  October  and  November,  1868,  as 
shown  by  official  sources  is  over  1,000.  .  .  .^^ 

In  a  report  on  Negro  atrocities.  President  Grant  on  Decem- 
ber 6,  1876  transmitted  to  Congress  a  report  on  Negro  atroci- 
ties listing  persons  maimed,  whipped  or  murdered  and  the 
perpetrators  of  the  crimes  for  the  period  1 866-1 876.  It  cov- 
ered ninety-eight  pages  of  fine  print  averaging  a  victim  a  line, 
and  the  list  was  estimated  to  include  about  4,000  cases.  An- 
other report  in  two  volumes  by  a  Congressional  Committee  of 
which  the  late  John  Sherman  was  chairman  deals  with  the 
Louisiana  election  frauds  in  connection  with  the  Hayes-Tilden 
contest.    One  case  will  show  their  nature: 

November  23. 

Benjamin  Morgan,  being  sworn,  says:   I  am  the  coroner 

of  the  Parish  of  East  Baton  Rouge.   ...  I  was  informed 

on  April   13,   1876,  that  two  men  had  been  killed.     I 
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went  to  hold  an  inquest.  I  found  the  body  of  Jerry 
Myers  hanging  by  the  neck,  dead.  I  collected  a  jury  and 
cut  him  down.  The  evidence  showed  that  the  deed  had 
been  committed  by  a  party  of  bull-dozers,  who  hung  him 
in  my  opinion  because  he  was  a  Republican.  Within 
loo  yards  of  the  house  I  found  Samuel  Myers  .  .  .  shot 
in  the  back  with  six  balls  .  .  .  and  dead.  Both  the 
deceased  were  honest,  hard-working  farmers;  neither  of 
them  held  any  office,  and  had  for  the  last  five  years  put 
the  first  bale  of  cotton  on  the  market  in  the  parish.  On 
the  17th  I  received  a  letter  through  the  Post  Office: 

Mr.  Ben  Morgan,  Coroner: 

You  will  please  bear  in  mind  that  your  absence  is  re- 
quired in  the  county,  and  I  further  inform  you  that  if 
you  are  caught  therein  any  more  your  fate  shall  be  as 
those  you  came  to  hold  your  inquest  over. 
Yours  truly, 

Captain  of  Regulators.^* 

This  same  report  lists  these  murders  alleged  to  have  been 
:ommitted  by  white  regulators  in  East  Baton  Rouge  Parish  in 
1876: 

Jan.  5 — ^Taylor  Hawkins,  murdered;  Jan.  6 — ^Major 
Selve,  hanged;  Jan.  14 — John  Jackson,  shot;  Jan.  16 — 
George  Washington,  shot,  then  burned  with  oil;  Feb.  3 — 
Peter  Henderson  Painter,  shot  to  death;  Feb.  16 — John- 
son Stewart,  shot  dead;  Feb.  17 — Charley  Robertson, 
hanged;  April — Job  Johnson,  burned  to  death  in  his  house 
and  shot.  Occurred  in  the  nth  Ward  where  he  was 
constable.  Alice  Gilbert  was  roped  and  threatened  with 
hanging.  April  13 — ^W.  Y.  Payne  taken  from  house,  rope 
put  around  his  neck,  the  other  end  tied  to  a  saddle,  and 
then  dragged  until  he  died  when  his  body  was  thrown 
in  the  River.  Sept.  i — Sanford  Smith,  Paul  Johnson,  Arch 
Stewart,  shot  to  death. 

One  of  the  bloodiest  riots  on  record  occurred  in  St. 
Landry  Parish  where  the  Ku  Klux  Klan  killed  and 
wounded   over   200   Republicans,   hunting   and   chasing 
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them  two  days  and  nights  through  fields  and  swamps. 
Thirteen  captives  were  taken  from  jail  and  shot,  and  a 
pile  of  25  dead  bodies  was  found  buried  in  the  woods. 
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Much  of  this  evidence  is  from  politically  partisan  investi- 
gators who  were  seeking  political  capital  and  trying  to  make 
a  case.^*  But  allowing  even  a  generous  discount  the  record 
is  black.  The  so-called  exodus  of  Negroes  to  certain  North- 
ern States  in  187 6- 1878  showed  the  force  driving  the  Negro 
from  his  home.  A  Congressional  committee  learned  that  a 
committee  of  500  Negroes  had  secured  the  names  of  98,000 
possible  emigres.     This  investigating  committee  declared; 

Nearly  all  the  witnesses  gave  as  the  causes  of  the 
exodus:  the  feeling  of  insecurity  for  life  and  property; 
the  denial  of  political  rights  as  citizens;  long  continued 
persecution  for  pK>litical  reasons;  the  system  of  cheating; 
the  inadequacy  of  the  school  system;  and  the  fear  of 
being  reduced  to  peonage.^^ 

To  sum  up  the  Reconstruction  record  the  fact  is  perfectly 
clear  that  with  the  passions  of  war  still  running  strong  with 
political  blunders  on  both  sides,  with  race  prejudice  and  eco- 
nomic re-adjustment,  the  Negro  in  the  South  had  no  liberty. 

NEGRO  LIBERTY  IN  OUR  DAY 

The  period  between  1883  and  1920  is  one  in  which  the 
Negro  has  achieved  a  greater  measure  of  civil  rights.  But 
in  spite  of  a  constant  struggle  and  help  of  his  friends,  his 
status  is  still  far  from  the  level  of  personal  and  constitutional 
liberty  enjoyed  by  the  most  disadvantaged  whites.  The  strug- 
gle may  be  described  under  three  heads:  first,  for  bodily  safety 
against  illegal  violence;  second,  for  civil  and  political  rights 
with  equality  before  the  law;  third,  for  such  social  and 
economic  rights  as  free  education  and  a  free  race  press.  Vio- 
lence constitutes  the  larger  field  of  attack  on  the  Negro,  with 
its  long  and  shameful  record  of  lynching  and  mob  outrages. 
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LYNCHING 

During  these  years  lynching  has  become  a  national  institu- 
tion and  constitutes  the  most  flagrant  and  comprehensive 
violation  of  civil  processes  in  the  United  States.  The  Negro 
has  suffered  and  still  suffers  at  the  hands  of  lawless  mobs  which 
regard  themselves  as  the  agents  of  an  extra-legal  popular  will. 
Back  of  the  failure  to  punish  lynching  is  an  idea  of  "popular 
justice.'*    Says  J.  D.  Cutler  in  his  Lynch  Law: 

**In  the  course  of  this  investigation  into  the  history  of 
lynching,  it  has  become  evident  that  there  is  usually 
more  or  less  of  public  approval,  or  supposed  favorable 
public  sentiment,  behind  a  lynching.  Indeed,  it  is  not 
too  much  to  say  that  popular  justification  is  the  sine  qua 
non.  of  lynching.  It  is  this  fact  that  distinguishes  lynch- 
ing from  insurrection  and  open  warfare.  A  lynching  may 
be  defined  as  an  illegal  and  summary  execution  at  the 
hands  of  a  mob  or  a  number  of  persons,  who  have  in  some 
degree  the  public  opinion  of  the  community  back  of 
them.  .  .  . 

In  the  last  analysis  lynch-law  In  this  country  is  with- 
out any  justification  whatsoever.  In  a  government 
founded  on  the  idea  that  the  ultimate  power  and  au- 
thority shall  rest  with  the  people,  and  in  which  sufficient 
facility  has  been  given  to  the  expression  of  the  collective 
will  of  the  people  so  that  the  acts  of  the  government, 
the  formulation  of  the  law,  and  the  administration  of 
justice  ought  to  adequately  represent  this  collective  will, 
there  is  no  tenable  ground  on  which  to  vindicate  the 
practicing  of  punishing  criminals  other  than  by  the  reg- 
ularly constituted  courts.*'^® 

The  alleged  justifications  for  lynching  need  no  discussion, 
tlie  rights  to  trial  and  legal  punishment  are  basic  no  matter 
what  the  offense.  There  is  a  growing  agreement  that  action 
by  the  Federal  government  alone  will  work  effectively  to  end 
lynchings.  Cutler,  however,  puts  more  weight  on  public  senti- 
ment.   He  says: 
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Until  there  is  a  sentiment  In  every  community  in 
which  a  lynching  occurs,  which  will  demand  the  punish- 
ment of  those  who  take  part,  it  can  scarcely  be  expected 
that  sheriffs  will  risk  their  lives  to  protect  prisoners,  or 
that  prosecuting  attorneys,  judges,  and  juries,  will  co- 
operate to  secure  the  conviction  of  lynchers  and  to  make 
them  feel  the  full  penalty  of  the  law.^'' 

The  nimiber  of  reputed  lynchings  is  given  in  this  table:  ^* 

Number  of  White  and  Colored  Persons  Lynched  in 
United  States,  1889-1918* 

YEARS  TOTAL    WHITE    COLORED 

1889 175        80         95 

1890 91  3  88 

1891 194  67  IV 

1892 226  71  155 

1893 153  39  114 

1894 182  54  128 

1895 178  68  110 

1896 125  46  79 

1897 162  38  124 

1898 127  24  103 

1899 109  22  87 

1900 loi  12  89 

1901 135  ^7  108 

1902 94  10  84 

1903 104  17  87 

1904 86  7  79 

1905 65  5  60 

1906 68  4  64 

1907 62  3  59 

1908 100  8  92 

1909 89  14  75 

1910 90  10  80 

1911 71  8  63 

1912 64  3  61 
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YEARS  TOTAL         WHITE        COLORED 

1913 48 

1914 54 

I915 96 

I916 58 

^9^7 50 

1918 67 


I 

47 

5 

49 

43 

53 

7 

51 

2 

48 

4 

63 

3,224         702         2,522 

*  Victims  of  the  Atlanta,  Ga.  (1906),  and  East  St.  Louis, 
III.  (19 17),  riots  have  been  excluded  from  this  and  subsequent 
tables. 

Since  1889  eleven  white  and  fifty  Negro  women  have  been 
lynched.  In  this  period  2,834  lynchings  took  place  in  the 
South,  219  in  the  North,  156  in  the  West  and  15  in  Alaska 
and  places  unknown.  The  Negroes  lynched  were  78.2  per 
cent  of  the  total.  The  following  were  the  crimes  charged 
against  the  victims  in  a  "low  year": 

LYNCHINGS  IN   I9II 

Murder     36 

Rape    7 

Attempted  rape  7 

Suspected  rape  i 

Insulting  women  4 

Assault  to  kill  3 

"Prejudice"    2 

Threats     i 

"Desperado"    i 

Robbery  i 
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The  following  abstracts  from  Thirty  Years  of  Lynching 
show  the  variety  of  attacks: 
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Louisiana.  The  fellow  took  fright,  was  followed  and 
finally  climbed  a  magnolia  tree.  .  .  .  One  of  the  pursuers 
went  for  a  rope.  Presently,  the  man  deliberately  slid 
down  out  of  the  tree,  and  halfway  down  he  was  shot  to 
death.  The  man's  clothing  marked  No.  43  was  found 
to  be  that  worn  at  the  State  Insane  Asylum  in  a  neigh- 
boring town.  The  insane  occupant  had  escaped  a  few 
days  before,  and  the  helpless  fellow,  wandering  at  large, 
had  suflrered  death  for  a  crime  he  had  not  committed.^® 

Two  innocent  negroes  had  been  shot  previous  to  this 
by  a  posse  looking  for  Holbert,  because  one  of  them  who 
resembled  Holbert,  refused  to  surrender  when  ordered 
to  do  so. 

Tennessee.  Ed.  Johnson,  a  Negro,  convicted  of  rape 
and  sentenced  to  be  hanged,  was  granted  an  appeal  by 
the  Supreme  Court  of  the  United  States.  Johnson  was 
in  jail  at  Chattanooga.  ...  A  mob  hanged  him. 

South  Carolina.  The  mob  was  led  by  Joshua  W.  Ash- 
leigh,  a  local  member  of  the  State  Legislature,  while 
Victor  B.  Cheshire,  editor  of  a  local  newspaper,  after 
taking  part  in  the  lynching  got  out  a  special  edition  tell- 
ing about  it.  .  .  .  The  then  Governor,  Cole  Blease,  abso- 
lutely refused  to  use  the  power  of  his  office  to  bring  the 
lynchers  to  justice,  and  the  Coroner*s  jury  found  that 
the  Negro  came  to  his  death  **at  the  hands  of  parties  un- 
known."2° 

Oklahoma.  Marie  Scott,  a  17-year-old  Negro  girl,  was 
lynched  because  her  brother  had  killed  one  of  two  white 
men  who  had  assaulted  her.  She  was  alone  in  the  house 
when  the  men  entered,  but  her  screams  brought  her 
brother  to  her  rescue  .  .  .  one  of  the  white  men  was 
killed.  The  next  day  the  mob  came  to  lynch  her  brother, 
but  as  he  had  escaped,  lynched  the  girl  instead.  No  one 
was  ever  indicted  for  the  crime. 

Georgia.  At  Jackson,  Henry  Ethridge  was  lynched, 
April  26,  19 1 2,  for  being  active  in  securing  recruits  for 
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a  colony  in  Africa.     Race  prejudice  is  also  given  as  the 
cause. 

The  following  excerpts  picture  a  fraction  of  the  terrible 
cruelties  which  here  characterized  many  lynchings. 

**The  lynching  was  devoid  of  the  minor  brutalities  that  fre- 
quently mark  such  occasions." 

"The  woman  was  raped  by  members  of  the  mob  before  she 
was  hanged.'* 

"Before  the  torch  was  applied  to  the  pyre,  the  Negro  was 
deprived  of  his  ears,  fingers  and  other  portions  of  his  body 
with  surprising  fortitude." 

It  was  really  only  ten  minutes  after  the  fire  was  started 
that  smoking  soles  and  twitching  of  the  Negro's  feet  in- 
dicated that  his  lower  extremities  were  burning.  .  .  .  The 
Negro  had  uttered  but  few  words.  When  he  was  led  to 
where  he  was  to  be  burned,  he  said  quite  calmly,  "I  wish 
some  of  you  gentlemen  would  be  Christian  enough  to  cut 
my  throat,"  but  nobody  responded.  When  the  fire  started 
he  screamed,  "Lord  have  mercy  on  my  soul,"  and  that 
was  the  last  word  he  spoke  though  he  was  conscious  for 
fully  twenty  minutes  after  that.  His  exhibition  of  nerve 
aroused  the  admiration  even  of  his  torturers.^^ 

Mrs.  Turner  (a  Negro)  made  the  remark  that  the 
killing  of  her  husband  on  Saturday  was  unjust,  and  that 
if  she  knew  the  names  of  the  persons  in  the  mob  .  .  .  she 
would  have  warrants  sworn  out  against  them  and  have 
them  punished  in  the  courts.  .  .  .  The  mob  determined 
to  teach  her  a  lesson.  .  .  .  She  was  captured  at  noon  on 
Sunday.  .  .  .  Mary  Turner  was  in  her  eighth  month  of 
pregnancy.  .  .  .  Her  ankles  were  tied  together  and  she 
was  hung  to  the  tree,  head  downwards.  Gasoline  and  oil 
from  the  automobiles  were  thrown  over  her  clothing  and 
while  she  writhed  in  agony  ...  a  match  applied  and  her 
clothes  burned  from  her  person.  .  .  .  While  she  was  yet 
alive,  a  knife,  evidently  such  a  one  as  is  used  in  splitting 
hogs,  was  taken  and  the  woman's  abdomen  was  cut  open, 
the  imborn  babe  falling  from  her  womb  to  the  ground. 
The  infant,  prematurely  born,  gave  two  feeble  cries  and 
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then  its  head  was  crushed  by  a  member  of  the  mob  with 
his  heel.  Hundreds  of  bullets  were  then  fired  into  the 
body  of  the  woman,  now  mercifully  dead,  and  the  work 


was  over.^^ 


LYNCHERS    ARE   NOT   PUNISHED 

The  lynching  of  Negroes  is  the  more  significant  since  the 
States  make  no  real  effort  to  punish  the  lynchers. 

A  member  of  the  Maryland  bar  writing  in  1900  said 
that  less  than  a  dozen  lynchers  had  even  been  tried  for 
their  crimes,  and  only  two  had  been  punished.  The 
present  writer  has  been  able  to  obtain  no  information 
that  would  warrant  the  statement  that  as  many  as 
twenty-five  persons  had  been  convicted  of  a  crime  and 
punished  for  participating  in  the  lynching  of  over  3,000 
persons  in  the  last  twenty-two  years. ^^ 

Here  is  evidence  of  the  state  of  mind  which  leads  to  lynch- 
ing. 

Judge  Charles  H.  Brand  ordered  Allen  brought  to 
Munroe  for  trial  although  it  was  known  that  the  citizens 
had  organized  a  mob  to  lynch  him.  The  judge  was 
offered  troops  by  the  Governor  to  protect  the  prisoner, 
but  refused.  .  .  .  The  same  judge  had  refused  to  ask  for 
troops  on  a  previous  occasion,  saying  that  he  would  "not 
imperil  the  life  of  one  man  to  save  the  lives  of  a  hundred 
Negroes."^^ 

In  North  Carolina  on  one  occasion  heroic  efforts  were  made 
to  prevent  a  lynching  and  punish  lynchers: 

Realizing  that  if  a  lyncher  is  permitted  to  remain 
unpunished  the  decency  of  the  community  is  greatly 
endangered,  Judge  B.  F.  Long  ,  .  .  sentenced  fifteen 
white  men  to  serve  from  fourteen  months  to  six  years  in 
prison.  The  men  were  found  guilty  of  attempting  to 
lynch  Russell  High,  a  prisoner  in  the  city  jail.  .  .  .  The 
fifteen  men  were  a  part  of  a  mob  that  for  a  night  and  a 
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morning  terrorized  "Winston-Salem  in  their  effort  to  lynch 
a  black  man,  innocent  of  the  crime  of  assault  for  which 
he  had  been  arrested  on  suspicion  .  .  .  and  incidentally- 
killed  four  people,  one  a  little  white  girl.  The  Mayor  of 
the  city  acted  with  promptitude  and  courage,  calling 
out  the  Home  Guards  and  the  fire  department  .  .  .  nearly 
every  policeman  was  hurt.  The  Governor  rushed  troops 
from  Camp  Green  at  Charlotte.  For  many  days  cannon 
guarded  the  streets.^^ 

RACE  RIOTS 

Race  riots  are  more  than  mass  lynchings;  they  frequently 
become  local  wars  against  Negroes.  They  involve  murder, 
whipping,  deportation  and  destruction  of  property.  The 
elements  in  such  conflicts  are  too  complex  to  be  given  here, 
and  the  list  too  long.  They  are  not  confined  to  the  South. 
Some  of  the  most  serious  have  been  in  Springfield,  Illinois,  Chi- 
cago, and  in  Washington,  D.  C.  Perhaps  the  most  shock- 
ing of  modern  race  riots  occurred  in  East  St.  Louis,  Illinois,  in 
19 17.     It  is  summed  up  thus: 

On  the  2d  of  July,  19 17,  the  City  of  East  St.  Louis 
in  Illinois  added  a  foul  and  revolting  page  to  the  history 
of  all  the  world  ...  a  mob  of  white  men,  women  and 
children  burned  and  destroyed  at  least  $400,000  worth 
of  property  belonging  to  both  whites  and  Negroes;  drove 
6,000  Negroes  out  of  their  homes;  and  deliberately  mur- 
dered by  shooting,  burning  and  hanging  between  one 
hundred  and  two  hundred  human  beings  who  were 
black.^« 

The  disastrous  effects  of  such  riots  have  been  officially  re- 
corded in  a  report  on  the  Atlanta  riots  in  August,  1906,  by 
a  white  committee  headed  by  W.  G.  Cooper,  secretary  of 
the  Chamber  of  Commerce,  and  George  Muse,  a  prominent 
merchant.  The  sensational  exaggeration  of  reported  attacks 
on  white  women  brought  on  a  clash  that  lasted  several  days, 
with  this  result: 
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1.  Among  the  victims  there  was  not  a  single  vagrant. 

2.  They  were  earning  wages  in  useful  work  up  to  the 
time  of  the  riot. 

3.  They  were  supporting  themselves  and  their  families 
or  dependent  relatives. 

4.  Most  of  the  dead  left  small  children  and  widows, 
mothers  and  sisters,  with  practically  no  means  and 
very  small  earning  capacity. 

5.  The  wounded  lost  from  one  to  eight  weeks'  time, 
at  50  cents  to  $4.00  a  day. 

6.  About  seventy  persons  were  wounded  and  among 
these  there  was  an  immense  amoimt  of  suffering 
...  in  some  cases  prolonged  and  excruciating  pain. 

7.  Many  of  the  wounded  are  disfigured  and  many  are 
permanently  disabled. 

8.  ...  most  of  them  were  honest,  industrious,  and 
law-abiding  citizens  and  useful  members  of  so- 
ciety. .  .  . 

lo.  Of  the  wounded  ten  are  white  and  sixty  colored. 
Of  the  dead,  two  are  white  and  ten  colored;  two 
female  and  ten  male.  ... 

13.  It  is  clear  that  several  hundred  murderers  or  would- 
be  murderers  are  at  large  in  this  community. 

14.  Although  less  than  three  months  have  passed  .  .  . 
events  have  already  demonstrated  that  the  slaughter 
of  the  innocent  does  not  deter  the  criminal  classes 
from  committing  more  crimes.  Rape  and  robbery 
have  been  committed  in  the  city  in  that  time. 

15.  The  slaughter  of  the  innocent  drives  away  good 
citizens.  From  one  small  neighborhood,  twenty-five 
families  have  gone. 

16.  The  crimes  of  the  mob  include  robbery  as  well  as 
murder  .  .  .  the  property  of  innocent  and  unof- 
fending people  was  taken  .  .  .  the  victims,  both 
men  and  women,  were  treated  with  unspeakable 
brutality. 

17.  All  this  sorrow  has  come  to  people  who  are  abso- 
lutely innocent  of  wrong-doing.^'^ 

For  these  crimes,  the  Grand  Jury  indicted  sixty  Negroes  for 
murder  and  sixteen  whites  for  riot. 
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SELF  DEFENCE  BY  THE  NEGRO 

The  cases  cited  show  that  the  Negro  cannot  expect  protec- 
tion from  violence  by  the  civil  or  military  authorities.  Prac- 
tically their  only  protection  is  by  using  arms  in  self-defence, 
which  means  miniature  civil  war.  Yet  in  spite  of  the  Second 
Amendment  guaranteeing  the  right  to  keep  arms  and  many 
similar  State  guarantees,  he  is  not  permitted  to  defend  himself. 
"The  right  of  the  people  to  keep  and  bear  arms  shall  not  be 
infringed"  does  not  apply  to  the  Negro.  The  local  police 
power  in  most  Negro  sections  is  so  exercised  that  Negroes 
cannot  keep  arms  for  defense  against  attack.  Pawn-shop  regu- 
lations and  laws  against  carrying  concealed  weapons  are  used 
to  disarm  them.  Nor  are  Negroes  allowed  to  organize  military 
companies  even  in  sections  where  the  race  predominates.  The 
Southern  states  keep  Negroes  out  of  the  state  militia.  Georgia 
in  1 90  J  permanently  disbanded  all  colored  soldiers  in  the  State 
militia. ^^  In  Connecticut,  West  Virginia,  and  New  Jersey, 
Negro  troops  are  kept  separate  from  white.  There  is  no  objec- 
tion to  Negro  soldiers  in  the  Federal  Army,  and  in  the  drafts 
of  1917-1918  a  larger  percentage  of  the  Negro  Race  than  of 
the  White  Race  was  accepted  for  service. 

THE  negro's  right  TO  LAW 

Not  only  does  the  Negro  fail  to  get  the  protection  of  the 
law,  but  he  is  continuously  the  victim  of  police  persecution.  He 
is  arrested  on  what  amount  to  general  warrants — "round-ups 
for  the  Chief" — in  which  vagrancy,  disturbing  the  peace,  and 
other  general  offences  are  invoked  to  harass  him.  Negroes  are 
frequently  given  the  "third  degree,"  beaten,  and  deported  by 
being  "given  hours."    For  example: 

In  Atlanta,  on  October  15,  thirty-seven  laborers  were 
arrested  at  night  in  their  lodging-house  as  "vagrants." 
In  Texas,  five  laborers  were  arrested  as  vagrants,  and 
proved  their  steady,  hard  jobs.  The  Galveston  "Tribune" 
says:  "But  the  State  chose  to  prosecute  under  a  different 
portion  of  the  law,  alleging  loitering  around  a  house  of 
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ill-fame.  The  court  explained,  as  it  had  done  before, 
that  a  person  can  be  a  vagrant,  yet  be  steadily  employed, 
the  law  being  general  in  its  eflfect  and  covering  many 
points  upon  which  a  conviction  can  be  had  on  a  charge 
of  vagrancy.^^ 

Although  no  law  prevents  Negroes  from  entering  any  park 
in  Indianapolis,  they  are  excluded  from  at  least  one  of  them 
by  the  danger  of  being  assaulted  by  so-called  "bungaloo 
gangs."  In  many  parts  of  the  country,  both  North  and 
South,  the  Negro's  coming  and  going  is  ordered  by  law  or 
threatened  violence. 

In  three  places,  at  least.  In  North  Carolina,  a  Negro 
is  not  allowed  to  stay  over  night — Canton,  Haywood 
County,  Mitchell,  and  Madison  Counties  .  ,  .  Negroes 
may  work  unmolested  all  day,  but,  if  they  linger  after 
nightfall,  they  are  reminded  that  it  would  not  be  healthy 
for  them  to  remain  during  the  night. ^° 

At  Syracuse,  O.  .  .  .  and  Lawrenceburg,  Ellwood, 
and  Salem,  Ind.,  Negroes  have  not  been  permitted  to  live 
for  years.  If  a  Negro  appears,  he  is  warned  of  conditions, 
and  if  he  does  not  leave  immediately  he  is  visited  by  a 
crowd  of  boys  and  men  and  forced  to  leave.  A  farmer 
who  lives  within  a  few  miles  of  Indianapolis  told  me  of  a 
meeting  by  35  farmers  ...  In  which  an  agreement  was 
passed  to  hire  no  Negroes,  nor  to  permit  Negroes  to  live 
anywhere  in  the  region.*^ 

From  Atlanta  "Georgian,"  March,  1907.  Peter  Zelgler, 
a  Negro,  was  last  night  escorted  out  of  town  by  a  crowd 
of  white  men.  Zelgler  has  been  here  for  a  month  and 
passed  himself  oflf  as  a  white  man.  A  visiting  lady  rec- 
ognized him  as  a  Negro  who  formerly  lived  in  her  city. 
...  It  developed  regarding  this  news  item  from  Albany, 
Georgia,  that  Immediately  after  suflFering  the  Indignity 
of  being  expelled  .  .  .  Mr.  Zelgler  communicated  with 
his  friends  and  relatives,  a  delegation  of  whom  came  from 
Charleston  .  .  .  and  proved  to  the  satisfaction  of  every 
one  that  Mr.  Zelgler  was  In  reality  a  white  man  con- 
nected with  several  old  families  In  South  Carolina.'*^ 
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The  effect  of  the  law  in  the  South  is  to  deny  freedom  of 
movement  to  Negroes  in  certain  sections.  He  is  deported  if 
not  wanted;  he  is  restrained  from  leaving  if  wanted.  He  is 
sent  to  labor  either  on  public  works  or  for  private  employers 
to  pay  oflF  fines  imposed  for  minor  offenses.  Ray  Stannard 
Baker  says: 

Laws  in  Southern  States  keep  men  from  employing 
Negroes  to  go  to  work  in  other  places  ...  to  a  certain 
extent  interfering  with  their  freedom  of  movement.  .  .  . 
Many  other  laws  have  been  passed  designed  to  keep  the 
Negro  on  the  land,  and  having  him  there,  to  make  him 
work.  The  contract  law,  the  abuses  of  which  lead  to 
peonage  and  debt  slavery  is  an  excellent  example.  .  .  . 
The  criminal  laws,  the  chain-gang  system,  the  hiring  of 
Negro  convicts  to  private  individuals  .  .  .  limit  liberty. 
.  .  .  The  vagrancy  laws,  not  unlike  those  of  the  North, 
and  excellent  in  their  purpose,  are  here  sometimes  executed 
with  great  severity.  In  Alabama,  the  Legislature  passed 
a  law  under  which  a  Negro  arrested  for  vagrancy  must 
prove  he  is  not  a  vagrant. ^^ 

FREEDOM  OF  SPEECH  AND  PRESS 

Freedom  of  speech  for  the  Negro  has  not  been  violated 
by  law.  That  has  not  been  necessary  when  violence  or  depor- 
tation are  far  more  effective.  Freedom  of  the  Negro  press 
has  never  raised  a  serious  issue. 

The  race  has  not  been  miHtant  nor  radical  enough  to  invite 
suppression.  Intimidation  kept  them  in  order,  too.  The  great 
increase  of  Negro  publications  in  recent  years  and  their  grow- 
ing vigor  indicates  the  advances  being  made  by  Negroes 
toward  independence  of  thought  in  their  own  problems.  Stray 
cases  may  be  noted  of  attacks  on  Negro  editors. 

Miss  Ida  B.  "Wells,  colored  editor  of  the  "Free  Speech" 
at  Memphis,  Tenn.  had  her  paper  suppressed  because  she 
so  fiercely  denounced  the  lynching  of  some  young  colored 
men  and  arraigned  the  authorities  for  failing  to  punish 
the  lynchers.^* 
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For  a  time  A.  L.  Manley  published  a  Negro  newspaper 
at  Wilmington,  N.  C,  but  during  a  race  riot  in  that  city 
a  number  of  years  ago,  he  was  driven  out,  and  his  office 
burned  to  the  ground.  He  lived  as  a  white  man  some 
years.*^ 

Free  speech  on  the  Negro  problem  has  been  a  more  serioiis 
issue  for  white  sympathizers  than  for  the  Negroes.  This 
is  especially  true  of  teachers. 

Professor  Emory  Slade  was  compelled  to  resign  from 
Emory  College  in  Georgia  because  he  published  an  article 
in  the  "Atlantic  Monthly**  taking  a  point  of  view  not 
supported  by  the  majority  of  Southern  sentiment.  .  .  . 
Professor  John  Spencer  Bassett  was  saved  from  a  forced 
resignation  from  Trinity  College  in  North  Carolina  after 
a  lively  fight  in  the  Board  of  Trustees,  which  left  Trinity 
with  the  reputation  of  being  one  of  the  freest  institu- 
tions in  the  South.  .  .  ,  George  W.  Cable,  the  novelist, 
was  practically  forced  to  leave  the  South  because  he  ad- 
vocated "the  continual  and  diligent  elevation  of  that 
lower  man  which  human  society  is  constantly  precipitat- 
ing,** and  advocated  justice  for  the  negro.*^ 

Harvey  Jordan,  professor  of  embryology  in  the  University 
of  Virginia,  was  called  upon  to  resign  by  the  press  in  Virginia 
for  some  biological  observations  concerning  Negroes  published 
in  a  scientific  journal.  He  was  supported  by  his  imiversity 
but  gave  up  the  line  of  research  that  embarrassed  him. 

Two  cases  of  more  active  measures  taken  against  white 
advocates  of  Negro  rights  in  the  South  may  be  noted  though 
they  occur  after  19 17. 

Austin,  Texas,  August  22,  19 19.  John  R.  Shillady, 
of  New  York,  secretary  of  the  National  Association  for 
the  Advancement  of  Colored  People,  was  severely  beaten 
in  front  of  a  hotel  here  to-day  and  ordered  to  catch  the 
first  train  out  of  town  .  .  .  following  a  meeting  held 
with  Negroes  by  Shillady. 
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Two  weeks  ago  local  oflScials  ordered  the  disbanding 
of  a  local  branch  of  the  National  Association  on  the 
ground  that  the  Association  had  no  permit  to  do  busi- 
ness in  Texas.  .  .  .  His  meeting  was  not  interfered 
with.  .  .  .*^ 

THE  NEGRO  AND  ^FREEDOM  OF  EDUCATION" 

A  free  education  is  not  a  civil  right  but  the  problem  of 
Negro  education  is  so  full  of  difficulties  that  some  of  their 
aspects  should  be  at  least  mentioned.  It  involves  such  ques- 
tions as: 

Is  a  fair  share  of  the  taxes  paid  by  Negroes  spent  on  Negro 
education? 

Shall  Negroes  be  educated  in  general  public  schools,  or  if 
not,  shall  they  receive  equal  advantages  in  separate  schools? 

Shall  the  co-education  of  whites  and  blacks  be  forbidden 
even  in  private  schools? 

The  question  of  separate  schools  has  been  tested  many 
times  in  the  courts,  and  they  have  uniformly  affirmed  the 
right  of  the  community  to  provide  separate  schools  for  dif- 
ferent races.  This  is  therefore  not  an  infringement  of  any 
right  guaranteed  under  the  Fourteenth  Amendment.  The 
Negro  in  the  South  has,  as  yet,  little  access  to  a  free  education, 
still  suflfering  from  the  slave  idea  of  keeping  the  Negroes 
ignorant  and  servile. 

CIVIL  LIBERTY  FOR  ALIENS 

Let  us  now  consider  the  status  of  white  aliens. 

Alien  immigrants  to  the  United  States  have  no  inherent 
right  of  entry.  That  right  may  be  granted  by  treaty,  but  ex- 
cept for  such  limitation  Congress  may  debar  aliens  for  any 
reason  it  chooses.  If  an  alien  gains  entrance,  he  may  be  held, 
examined  before  an  immigration  official  and  deported  by  execu- 
tive order.  His  single  right  is  to  be  brought  before  a  court  on 
a  writ  of  habeas  corpus  for  examination  of  the  basis  of  the 
deportation.  But  the  courts  always  refuse  to  intervene  unless 
gross  abuse  of  executive  discretion  can  be  shown. 
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Two  clauses  of  the  Constitution  alone  concern  aliens  di- 
rectly:— that  authorizing  Congress  to  establish  uniform  rules 
of  naturalization;  and  that  giving  the  Senate  and  President 
jointly  the  power  to  make  treaties.*^  Naturalized  aliens  be- 
come full  citizens  but  we  are  here  concerned  only  with  those 
of  alien  status. 

The  treatment  of  aliens  depends  on  several  factors  largely 
outside  the  control  of  law.  First,  degree  of  difference  in  color 
and  culture  from  the  predominant  Anglo-American  type.  The 
sharper  the  differences,  the  greater  the  race  prejudice,  and  the 
consequent  invasions  of  personal  liberty.  This  antagonism 
is  deep  and  instinctive,  not  to  be  checked  by  law.  There 
is  a  fundamental  human  reaction  expressed  in  calling  a  man 
a  "dago,"  "yid,"  "ginney,"  or  "nigger." 

It  denotes  a  consciousness  of  difference  that  common 
human  qualities  cannot  quite  transcend  ...  an  inherit- 
ance from  the  days  when  tribal  distinctions  were  of  pro- 
found im.portance  in  the  progress  of  society. 
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The  second  factor  in  determining  the  treatment  of  aliens 
is  economic  rivalry.  The  alien  is  generally  regarded  by  the 
native  worker  as  a  competitor  who  may  take  his  jobs,  and 
undermine  his  standard  of  living.  The  aliens  who  have  suf- 
fered most  have  been  those  who  were  imported  by  business 
interests  to  do  hard  work  because  they  were  cheap.  The  Irish 
suffered  until  they  became  a  political  force;  the  Chinese  coolie 
suffered  until  he  was  excluded  altogether;  the  Italian  and 
Southeastern  European  suffers  serious  disadvantages  today. 

The  third  factor  is  religious  antagonisms.  These  usually 
are  a  cloak  for  race  and  economic  antagonisms,  and  are  unim- 
portant. 

White  Europeans  backed  by  strong  governments  have  suf- 
fered comparatively  little  in  the  United  States.  When  they 
do,  apology  and  reparation  usually  follow  quickly  on  the 
demand  of  their  governments.  English-speaking  aliens  for 
instance  have  never  suffered  serious  disadvantages  here.  But 
Latin  and  other  European  races  have.    As  early  as  1850-1851 
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there  were  anti-Spanish  mobs,  especially  in  New  Orleans. ''*' 
In  1 89 1,  in  the  same  city,  eleven  Italians  were  killed  in  a  race 
riot.  The  United  States  Government,  though  denying  any 
legal  international  obligation,  paid  a  damage  claim.^^  Sporadic 
cases  of  this  sort  still  occur,  as  witness  the  killing  by  mobs  in 
Illinois  of  Albert  Piozza,  October  12,  19 14,  and  of  Joe  Spre- 
anza,  June  12,  1915.^^  Jews  have  endured  an  unrecorded 
amount  of  intense  social  discrimination,  business  boycott  and 
petty  violence.  They  have  had  to  endure  them  without  appeal 
to  home  governments  who  have  rarely  concerned  themselves 
with  their  Jewish  nationals.  Their  economic  power  alone  has 
prevented  worse  treatment. 

The  problem  of  the  alien  has  been  difficult  along  the  Mexi- 
can border.  Mexicans  in  the  United  States  have  suffered  grave 
injustices,  but  singularly  little  attention  has  been  paid  to 
them.  Twenty-one  Mexicans  were  lynched  in  Texas  alone  in 
191 5.  This  is  a  high  record  due  to  the  strained  relations 
between  the  countries  at  the  tim.e,  but  the  lynchings  of 
Mexicans  every  year  must  reach  a  considerable  number.^^ 

As  far  back  as  the  early  fifties,  Mexicans  were  excluded  from 
the  mines  of  California  and  deported  along  with  the  Chinese. 
The  problem  is  compUcated  by  the  factors  of  border  brig- 
andage and  violence  by  Mexicans,  by  the  raids  and  gun-run- 
ning of  Revolutionary  movements,  by  race  antagonism,  by 
whatever  system  of  local  protection  obtains  in  the  Border 
States  resembling  the  Vigilantes.  There  is  no  record  of  the 
violence  used  against  Mexicans  in  the  United  States  but  press 
reports  and  knowledge  of  conditions  in  border  states  make 
it  clear  that  it  has  been  great. 

PERSECUTION  OF  THE  CHINESE 

The  Chinese  have  suflfered  probably  more  than  any  other 
aliens,  chiefly  in  California.  Chinese  immigration  to  the 
United  States  began  shortly  after  1850  and  continued  until 
the  exclusion  act  of  1882.  For  about  two  years  they  were 
immolested,  but  thereafter  became  the  victims  of  every  type 
of  legal  and  illegal  persecution.    The  reasons  for  it  were  deep- 
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seated  race  antagonism  and  hostility  by  the  working-class 
to  a  competitor  who  worked  hard  and  needed  little.  The  non- 
resistant  philosophy  of  the  Chinese  made  them  safe  victims, 
and  they  had  no  strong  government  behind  them  to  demand 
protection.  The  slang  phrase  "a  Chinaman's  chance*'  tells 
the  story.    He  had  no  chance. 

The  first  anti-Chinese  movement  in  California  drove  them 
from  the  better  mines  and  settlements  by  intimidation,  vio- 
lence and  deportation.  They  retreated  to  dumps  and  aban- 
doned claims  where  less  perseverance  than  a  Chinaman's  could 
not  work  them  at  a  profit.  Here  they  were  terrorized,  and 
mulcted  of  their  earnings  by  the  Miner's  Tax  Law,  which 
became  a  source  of  considerable  income  to  the  State  of  Cali- 
fornia. The  tax  collectors  gouged  all  they  could  from  the 
Chinese  by  threats,  outrages  and  even  murder,  until  mining 
became  so  dangerous  they  gave  it  up.  Then  upon  the  adop- 
tion of  the  Fourteenth  Amendment,  this  tax  law  was  declared 
unconstitutional !  ^* 

In  1855  we  have  the  interesting  paradox  of  the  native 
Protestant  Know-Nothing  Party  mobbing  Irish  Catholics  in 
the  East  and  in  California  Irish  Know-Nothings  mobbing  the 
**heathen  Chinee"  for  stealing  their  country  and  their  jobs!^^ 

The  Chinese  fled  from  the  mines  to  the  towns.  The  people 
were  led  to  believe  them  the  root  of  all  evil.  From  1866  to 
1877  they  were  attacked  by  violence,  law,  unjust  taxation 
and  police  persecution.  In  1869  the  California  State  Demo- 
cratic platfonn  opposed  the  Fifteenth  Amendment  for  fear 
it  might  enfranchise  the  Chinaman.  Finally  the  fear  of  coolie 
competition  became  the  inspiration  for  an  organized  propa- 
ganda of  violence  along  the  entire  Pacific  Coast  especially 
during  the  labor  agitation  of  the  seventies.  In  1869  a  Chinese 
Protective  Association  was  formed  by  the  Chinese. 

Since  1855  no  other  class  of  foreigner  on  the  Pacific 
Coast  has  such  a  roll  of  outrage,  robbery,  and  murder 
to  show  as  the  Chinese.  ...  It  would  be  impossible  to 
estimate  the  number  of  victims  unrecorded  who  were 
driven  from  their  claims,  robbed,  mal-treated,  or  mur- 


RACE  PROBLEMS  AND  CIVIL  LIBERTY       199 

dered.  The  Chinese  were  inevitably  the  prey  of  every 
lawless  adventurer  and  criminal.  The  total  undoubtedly 
mounts  into  the  thousands.  .  .  .  There  was  an  untold 
series  of  petty  outrages  in  the  West  and  over  the  entire 
country — of  queue-cutting,  snatching  ornaments  off 
women.  .  .  .^^ 

In  1855  it  was  estimated  that  thirty-two  Chinamen  were 
killed.  The  San  Francisco  Bulletin  had  an  excellent  index 
which  listed  262  outrages  against  Chinese  before  the  fire  of 
1906.  B.  S.  Brooks  listed  over  two  hundred  cases  in  1876 
and  adds:  "Hundreds  of  Chinese  have  been  slaughtered  in 
cold  blood  in  the  last  five  years. "^'^  In  1862  a  Senate  Com- 
mittee of  the  California  Legislature  acknowledged  that  "there 
had  been  a  wholesale  system  of  wrong  and  outrage  practiced 
on  the  Chinese  population."  In  1876- 1877  the  agitation 
against  "coolie  labor,"  imported  by  business  interests  for 
cheap  construction  of  trans-continental  railroads,  was  seized 
upon  by  such  political  leaders  as  Dennis  Kearney  and  his  Sand- 
Lotters,  to  turn  the  discontented  workingman  into  an  instru- 
ment for  their  political  power.' 


58 


Incidents  taken  from  over  the  entire  period  are  here 
given:  March  9,  1857,  at  Alder  Creek,  a  mob  of  150 
persons  expelled  all  the  Chinese.  They  made  a  circuit 
of  ten  miles,  driving  19  away,  tearing  up  their  sluices, 
razing  their  dwellings,  beating  and  mal-treating  them. 
•  •  •  October  24,  1871,  began  the  big  Los  Angeles  riots, 
over  the  arrest  of  a  hoodlum  for  Chinese-baiting.  Fif- 
teen Chinamen  were  hung  by  the  mob,  and  the  Grand 
Jury  later  found  indictments  against  thirty-two  rioters. '^^ 

July  23,  1877  and  for  several  days  thereafter,  the  mob 
in  San  Francisco  burned  twenty-five  washhouses,  and 
indulged  In  an  orgy  of  arson,  robbery,  and  torture,  which 
was  finally  suppressed  only  by  the  organization  of  a 
Vigilance  Committee  under  the  old  chairman  of  the 
** Vigilantes"  of  1850.  It  secured  aid  directly  from  the 
United  States  Government,  with  no  appeal  to  the  Gov- 
ernor, and  illustrates  one  moment  at  which  the  popular 
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police  power  worked  for  the  protection  of  liberty.  These 
riots  spread  from  town  to  town,  and  similar  ones  broke 
out  in  the  East.  There  were  the  deportations  from  Rock- 
lin;  the  Chico  murders  in  Montana.  In  the  Truckee  riots 
of  1878,  a  thousand  or  more  Chinese  were  deported  from 
one  community.  In  San  Francisco  it  was  unsafe  to  at- 
tend the  mission  schools;  laundries  had  to  be  barricaded 
against  hoodlums  with  wire  nets;  the  property  of  men 
employing  Chinese  was  raided  and  burned.  In  Denver 
in  1880  trouble  arose  which  led  to  the  death  of  one 
Chinaman,  and  a  property  loss  of  $20,000.^° 

When  the  agitation  against  the  Chinese  had  grown  pow- 
erful, national  action  was  taken  to  exclude  all  further  immi- 
gration of  Chinese.  The  Chinese  Immigration  Act  was  passed 
May  6,  1882;  and  the  Chinese  Exclusion  Act  September  13, 
1888.  The  exclusion  Act^^  ended  any  possible  Chinese  "men- 
ace," for  no  more  Chinese  could  enter  and  those  already  here 
were  not  increasing.  But  this  action  did  not  stop  the  perse- 
cution. Let  us  note  how  the  law  treated  the  Chinese  during 
this  period. 

LAWS  RESTRICTING  CHINESE  LIBERTY 

Law  itself  was  frequently  invoked  in  California  against 
the  Chinese.  For  example  a  California  statute  of  1850  ex- 
cluded Negroes  and  Red  Indians  from  giving  testimony  in 
courts  of  justice  against  whites.  In  1854  in  a  murder  case 
where  the  testimony  of  a  Chinese  witness  was  needed  for  con- 
viction an  appeal  to  the  California  Supreme  Court  brought 
this  startling  essay  in  ethnology; 

The  term  Indians  includes  all  Mongolians  ...  as  in 
the  days  of  Columbus  all  the  countries  washed  by  Chinese 
waters  were  denominated  "the  Indies"  .  .  .  therefore,  all 
Asiatics  are  Indians,  and  inhibited  by  the  statute  from 
testifying  against  white  men.  .  .  .^^ 

That  this  was  no  empty  ruling  was  shown  seventeen  years 
later:— 
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February  2,  1871. — ^A  woman  was  arrested  for  stealing 
$38.50  from  a  Chinese.  She  was  discharged  on  the 
ground  that  there  were  no  white  witnesses  to  the  theft. 
The  Chinaman  speaks  and  writes  EngHsh  very  well,  yet 
he  could  not  testify  to  the  loss  of  the  money. 

After  this  date  Chinese  were  permitted  to  testify. 

A  case  of  indirect  attack  on  Chinese  religious  liberty  by 
ordinance  is  significant  as  illustrating  how  the  law  discrimin- 
ated. San  Francisco  in  1873  passed  the  "Cubic  Air  Ordi- 
nance" requiring  500  cubic  feet  of  space  for  each  person  in 
any  room  of  an  apartment.  Regular  raids  on  crowded  Chinese 
quarters  caught  147  victims  in  1873,  whose  fines  averaged 
$10.  No  whites  were  ever  arrested  though  thousands  violated 
the  ordinance  nightly.  Moreover,  these  same  Chinese  had 
been  imported  on  ships  with  96  cubic  feet  of  air  per  capita, 
and  were  kept  in  city  jails  with  less  than  100  cubic  feet,  and 
a  State  Prison  with  only  25  feet  per  inmate.  When  177 
Chinese  were  mulcted  of  $2,060  in  fines  in  1874  they  found 
it  cheaper  not  to  pay  their  fines  and  go  to  jail, — which  they 
did  in  such  large  numbers  as  to  embarrass  the  supervisors  until 
they  decided  on  both  punishment  and  deterrent  by  cutting 
off  the  Chinaman's  queues  in  jail,  a  serious  loss  to  them. 

This  queue-cutting  measure  was  first  proposed  as  an  ordi- 
nance in  1873,  but  defeated  by  the  veto  of  Mayor  Alford 
who  quoted  the  Civil  Rights  Act  of  1870  as  applicable  to  the 
Chinese,  and  the  Treaty  provision  of  1868: 

Chinese  subjects  in  the  United  States  shall  enjoy  entire 
liberty  of  conscience,  and  shall  be  exempt  from  all  dis- 
ability or  persecution  on  account  of  their  religious  faith 
or  worship. 

But  three  years  later  (June  14,  1876)  the  order  was  passed: 

Each  and  every  male  prisoner  incarcerated  or  impris- 
oned in  the  County  Jail  of  this  city  and  county  under  or 
pursuant  to  a  judgment  or  conviction,  had  by  any  court 
having  jurisdiction  of  criminal  cases  .  .  .  shall   imme- 
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diately  upon  their  arrival  at  said  County  Jail  .  .  .  have 
their  hair  of  their  head  cut  or  clipped  to  a  uniform  length 
of  one  inch  from  the  scalp  thereof.  It  shall  be,  and  is 
hereby  made,  the  duty  of  the  Sheriff  to  have  enforced  the 
provisions  of  this  order.^^ 

Three  years  later  the  ordinance  was  declared  unconstitu- 
tional by  Justice  Field  of  the  United  States  Circuit  Court  ioh 
California. 

.  .  .  the  Supervisors  had  no  power  or  authority  to 
prescribe  what  amounted  to  an  additional  penalty.  .  .  . 
The  ordinance  being  directed  against  Chinese  only,  im- 
posing on  them  a  degrading  and  cruel  punishment  is  also 
subject  to  the  further  objection  that  it  is  hostile  and 
discriminating  legislation  against  a  class,  forbidden  by  the 
Fourteenth  Amendment  which  declares  that  no  State 
* 'shall  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  .  .  .  The  complainant  avers  that 
it  is  the  custom  of  Chinamen  to  shave  the  hair  from  the 
front  of  the  head  and  to  wear  the  remainder  of  it  braided 
into  a  queue;  that  the  deprivation  of  the  queue  is  re- 
garded by  them  as  a  mark  of  disgrace,  and  is  attended, 
according  to  their  religious  faith,  with  misfortune  and 
suffering  after  death  .  .  .  and  that  the  plaintiff  has  suf- 
fered great  mental  anguish,  been  disgraced  in  the  eyes 
of  his  friends  and  relatives,  and  ostracized  from  associa- 
tion with  his  countrymen.  ,  .  . 

Probably  the  bastinado,  or  the  knout,  or  the  thumb- 
screw, or  the  wrack  would  accomplish  the  same  end;  and 
no  doubt  the  Chinaman  would  prefer  either  of  these 
modes  of  torture  to  that  which  entails  upon  him  disgrace 
among  his  countrymen  and  carries  with  it  the  constant 
dread  of  misfortune  and  suffering  after  death.  It  is  not 
creditable  to  the  humanity  and  civilization  of  our  people, 
much  less  to  their  Christianity  that  an  ordinance  of  this 
character  is  possible.®* 

This  is  apparently  the  only  legal  attack  on  the  Chinese 
religious  customs.  But  the  popular  attitude  and  consequences 
are  shown  here: 
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Sacramento,  November  4,  1873, — ^The  Chinese  have 
been  occupied  for  several  days  past  in  their  joss-house, 
it  being  holidays.  On  Sunday  evening  some  white  rascals 
visited  the  joss-house,  and  after  various  insulting  per- 
formances one  of  them  set  fire  to  the  immense  paper 
image.  ...  It  was  discovered  in  time.  .  .  .  Later  in  the 
evening  some  wretch  cut  off  a  Chinaman's  queue.  .  .  .^^ 

The  problem  of  the  Asiatic  in  California  schools  had  already 
arisen,  as  this  testimony  shows  in  1877: 

A  Chinaman  wanted  to  go  to  school.  ...  I  wrote  a 
letter  to  the  school-board  .  .  .  that  he  was  cleanly  in 
person,  well-behaved,  and  had  such  and  such  scholarship. 
They  said  personally  they  would  not  object,  but  that  they 
did  not  think  the  public  sentiment  would  allow  it,  and 
they  did  not  dare  admit  him.  ...  It  was  race  prejudice. 
...  I  think  there  is  no  law  against  it.  ...  I  think 
the  Chinese  child  has  a  right  to  go  to  the  schools.^ 
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The  Exclusion  Act  of  1882  ended  Chinese  immigration,  but 
not  persecution. 

In  spite  of  the  complete  cessation  of  Chinese  labor  im- 
migration, and  in  spite  of  the  promises  of  our  govern- 
ment to  provide  protection  and  "most  favored  nation 
treatment,"  the  unjust  treatment  of  the  Chinese  did  not 
cease.  The  outrages  on  them  during  the  eighties  were 
even  more  inexcusable  than  those  of  the  preceding  de- 
cade.*^ 

Former  President  W.  H.  Taft,  in  The  United  States  and 
Peace,  cites  the  cases  of  50  Chinamen  who  suffered  death  at 
the  hands  of  mobs  in  the  Western  States,  and  120  others  who 
suffered  wounds  or  robberies  after  1885.  The  list  is  far  from 
complete. 

The  most  terrible  of  these  events  was  the  massacre  at  Rock 
Springs,  Wyoming  Territory,  on  September  2,  1885,  in  which 
at  least  twenty-eight  Chinese  laborers  were  killed,  fifteen  of 
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whom  had  wives  and  cliildren.  Many  others  were  driven  into 
the  hills  and  exiled,  suffering  both  from  wounds  and  exposure. 
$148,000  worth  of  property  was  wantonly  burned.  Presi- 
dent Cleveland  declared  in  a  special  message: 

The  facts  .  .  .  are  not  controverted  or  affected  by 
any  exculpatory  or  mitigating  testimony.  .  .  .  There 
is  no  allegation  that  the  victims  by  any  lawless  or  dis- 
orderly act  .  .  .  contributed  to  bring  about  the  colli- 
sion; on  the  contrary  it  appears  that  the  law-abiding  dis- 
position of  these  people,  who  were  sojourners  in  our  midst 
under  the  sanction  of  hospitality  and  express  treaty  obli- 
gations, was  made  the  pretext  for  an  attack  upon  them 
by  a  lawless  mob.  The  oppression  of  Chinese  subjects 
by  their  rivals  in  the  competition  for  labor  does  not  differ 
in  violence  and  illegality  from  that  applied  to  other 
classes  of  native  or  alien  labor.®^ 

The  economic  motive  for  this  and  other  attacks  is  clear. 
This  was  a  year  of  vigorous  labor  agitation  by  the  Knights 
of  Labor.  The  low-wage  Chinese  workers  who  had  been 
imported  to  work  on  mines  and  railroads  were  easy  victims. 
The  overt  cause  at  Rock  Springs  was  a  difficulty  over  the 
rights  of  Chinese  workmen.  A  fight  ensued  down  in  a  mine 
where  four  Chinamen  were  wounded,  of  whom  one  died.  The 
following  account  is  from  the  anti-Chinese  local  newspaper: 

On  Wednesday  all  the  Chinese  in  Rock  Springs  to  the 
number  of  about  six  hundred  were  driven  out  by  the  long 
suffering  miners.  .  .  .  The  fact  that  white  men  had  been 
turned  off  the  sections  .  .  .  while  the  Chinese  were  being 
shipped  in  by  the  car-load  .  .  .  strengthened  the  feeling 
against  them.  .  .  . 

After  dinner  the  saloons  were  closed.  ...  It  was 
finally  decided  that  John  must  go;  and  the  small  army 
of  sixty  or  seventy  armed  men  went  down  the  tracks 
toward  Chinatown.  .  .  .  They  sent  forward  a  committee 
to  warn  the  Chinamen  to  leave  in  an  hour.  Very  soon 
there  was  a  running  to  and  fro,  and  gathering  of  bundles. 
But  the  men  grew  impatient.  .  .  .  An  advance  was  made 
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with  much  shooting  and  shouting.  The  Chinamen 
snatched  up  whatever  they  could  lay  their  hands  upon 
and  started  east  on  the  run  .  .  .  like  a  flock  of  fright- 
ened sheep  scrambling  and  tumbling  down  the  steep 
banks  of  Bitter  creek.  .  .  .  Men,  women,  and  children 
were  out  watching  the  huried  exit  of  John  Chinaman  .  .  . 

Soon  black  smoke  was  seen  issuing  from  the  peak  of 
a  house  in  "Hong  Kong,"  then  from  another  .  .  .  half- 
choked  with  fire  and  smoke  numbers  of  Chinamen  came 
nishing  from  the  burning  buildings,  and  with  blankets 
and  bed-quilts  over  their  heads  to  protect  themselves 
from  stray  rifle-shots,  they  followed  their  retreating 
brothers  into  the  hills.  .  .  .  Joe  Young,  the  sheriff,  came 
down  from  Green  River  in  the  evening  and  guards  were 
out  all  night  to  protect  the  property  of  citizens  in  case 
of  disturbance.  But  everything  was  quiet  in  town.  .  .  . 
Over  in  Chinatown,  however,  the  rest  of  the  houses  were 
burned.  .  .  . 

Thursday  morning,  in  the  smoking  cellar  of  one  Chi- 
nese house  the  blackened  bodies  of  three  Chinamen  were 
seen.  Three  others  were  in  the  cellar  of  another,  and 
four  bodies  were  found  near-by.  From  the  position  of 
some  of  the  bodies,  it  would  seem  that  they  had  begun 
to  dig  a  hole  in  the  cellar  to  hide  themselves;  but  fire 
overtook  them  when  about  half  way  in  the  hole,  burning 
their  lower  extremities  to  crisp — another  body  was  found, 
charred  by  the  flames  and  mutilated  by  hogs.  The  smell 
that  arose  from  the  smoking  ruins  was  horribly  sugges- 
tive of  burning  flesh.  .  .  . 

Judge  Ludvigsen  summoned  a  coroner's  jury  .  .  .  and 
they  returned  a  verdict  that  eleven  had  been  burned  to 
death,  and  four  shot  by  parties  unknown  to  the  jury.  .  .  . 
Every  one  was  sober,  and  we  did  not  see  a  case  of  drunk- 
enness. Some  sixteen  arrests  were  made,  and  the  men  put 
under  bonds  to  appear  at  the  next  term  of  the  Sweetwater 
County  Court.  The  grand  jury  failed  to  indict,  report- 
ing instead: 

We  have  diligently  inquired  into  the  occurrence  at 
Rock  Springs  .  .  .  and  though  we  have  examined  a  large 
number  of  witnesses,  no  one  has  been  able  to  testify  to 
a  single   criminal  act  committed  by  any  known  white 
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person  on  that  day  .  .  .  and  therefore,  while  we  deeply 
regret  the  circiimstances,  we  are  wholly  unable,  acting 
under  the  obligations  of  our  oaths,  to  return  indict- 
ments. .  .  • 

"The  Rock  Springs  Independent'*  quoted  in  a 
pamphlet  The  Chinese  Massacre.^^ 

The  effects  of  this  wave  of  hostility  by  native  workers 
spread  widely: — 

A  few  months  since  when  the  news  came  of  the  Wy- 
oming massacre  .  .  .  there  had  been  scarcely  a  ruffle  on 
the  quiet  waters  of  Puget  Sound  concerning  the  now 
vexed  Chinese  question.  A  few  days  later  there  appeared 
an  Irish  agitator  from  California,  who  proceeded  to  har- 
angue the  laboring  people  and  to  organize  them  into 
lodges  of  the  "Knights  of  Labor."  .  ,  .  Ere  thirty  days 
passed  four  Chinese  laborers  had  been  murdered  cowardly 
in  their  beds,  and  a  camp  outfit  worth  some  thousands 
of  dollars  burned  at  midnight,  the  inmates  being  driven 
half  naked  into  the  woods.  Within  ninety  days  these 
so-called  Knights  arose  en  masse  at  Tacoma,  and  drove 
two  hundred  Chinese  residents  from  their  homes  .  .  . 
herded  them  on  the  open  prairie  in  a  drenching  rain,  and 
the  next  morning  drove  them  into  cars  on  an  outgoing 
train,  excepting  two  poor  wretches  that  had  to  be  car- 
ried, having  died  from  exposure.  .  .  .  Seventeen  persons, 
including  one  woman,  were  indicted  for  conspiracy  against 
the  Chinese  .  .  .  and  Mr.  Nixon  who  was  president 
of  the  Young  Men's  Christian  Association  of  Tacoma, 
and  a  member  of  the  Presbyterian  Church  .  .  .  resting 
under  five  well-earned  indictments  for  unlawfully  abus- 
ing and  driving  Chinese  people  from  their  homes.^*^ 

Dr.  Gulick  adds  these  details: 

In  an  official  report  of  February  15,  1886,  riots  were 
reported  at  Bloomfield,  Redding,  Boulder,  Eureka,  and 
other  towns  in  California,  involving  murder,  arson,  and 
robbery,  and  it  was  added  that  thousands  of  Chinese  had 
been  driven  from  their  homes.  .  .  .  None  of  the  crimi- 
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nals  were  punished  in  spite  of  the  article  in  the  treaty 
expressly  providing  that — 

In  case  Chinese  laborers  meet  ill-treatment  at  the  hands 
of  other  persons,  the  Government  of  the  United  States 
will  exert  all  its  power  to  devise  measures  for  their  pro- 
tection and  secure  them  the  same  rights,  privileges,  im- 
munities and  exceptions  as  may  be  enjoyed  by  citizens 
or  subjects  of  the  most  favored  nations,  and  to  which 
they  are  entitled  by  treaty. 

Since  1886  there  has  been  no  organized  attack  on  the 
Dhinese,  although  there  had  been  repeated  violence,  mostly 
imple  "hooliganism."  People  have  grown  indifferent  to  the 
nconspicuous  Chinaman,  whose  numbers  are  so  few.  But 
le  like  other  aliens  has  suffered  under  the  Immigration  laws, 
:rom  unjust  arrest,  unwarranted  deportations  and  from  the 
arge  powers  granted  executive  officers  to  control  the  move- 
nents  of  immigrants  without  court  review  ;^^  Such  abuses 
)f  power  are  exemplified  by  the  following  case  when  250 
Chinese  residents  of  Boston  were  simultaneously  arrested 
[October  11,  1902)  on  suspicion  that  they  were  in  the  United 
>tates  illegally: 

In  many  cases  no  demand  was  made  for  certificates  of 
entry.  The  captives  were  dragged  off  to  imprisonment, 
and  in  some  instances  the  demand  was  not  made  until 
late  at  night  or  the  next  morning  when  the  certificates 
were  in  the  possession  of  the  victims  at  the  time  of  the 
seizure.  .  .  .The  case  of  one  old  man  was  particularly 
sad.  In  the  upsetting  of  the  police  wagon,  two  of  his 
ribs  were  broken,  and  he  was  otherwise  injured.  .  .  .  He 
informed  the  officers  that  his  certificate  was  in  his  trunk 
upstairs,  but  he  was  not  permitted  to  get  his  papers  even 
under  guard.  This  innocent  man  who  under  treaty  had 
a  perfect  right  to  reside  in  this  country  free  from  moles- 
tation was  made  to  suffer  untold  tortures  in  body  and 
mind.  .  .  .  Two  hundred  and  thirty  four  Chinese  were 
imprisoned  ...  121  were  released  without  trial  or  re- 
quirement of  bail  .  .  .  only  five  were  deported,  but  the 
officials  hoped  to  secure  the  conviction  and  deportation 
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of  fifty  more.  .  .  .  Although  earnest  complaint  was 
made  by  the  Chinese  minister  to  the  government  at 
Washington,  not  a  single  officer  was  punished,  or  even 
censured  for  his  illegal  and  brutal  conduct  and  no  repara- 
tion was  secured  by  the  Chinese.''^ 

Sidney  L.  Gulick  writes:  ^'Chinese,  even  those  lawfully 
in  the  United  States,  are  still  liable  to  arreft  and  deportation 
under  circumstances  that  deny  them  even  the  most  rudimen- 
tary justice."  He  cites  the  Case  of  Chin  Loy  You,  brought 
before  Judge  Morton  of  Boston  on  a  writ  of  habeas  corpus 
to  try  the  issue  on  an  administrative  order  of  deportation, 
February  i6,  1915.^^  Granting  the  writ,  Judge  Morton  de- 
clared: 

It  is  apparent  that  many  of  what  we  are  accustomed 
to  regard  as  the  essential  safeguards  of  individual  liberty 
are  ignored.  .  .  .  The  prisoner  was  not  allov/ed  to  see 
any  of  the  witnesses  against  him  while  they  were  testify- 
ing, nor  to  cross  examine  them.  All  oral  testimony  was 
taken  behind  his  back.  The  petitioner  was  denied  the 
assistance  of  counsel.  .  .  .  The  proceedings  were  plainly 
not  of  a  judicial  character.  Why  were  the  ordinary  safe- 
guards against  injustice  refused  or  ignored?  It  does  not 
seem  to  me  that  the  opportunity  here  given  to  present 
evidence  and  to  argue  the  case  rendered  the  proceedings 
fair  or  in  accordance  with  due  process  of  law.  .  .  .  The 
proceedings  present,  to  my  mind,  a  plain  violation  of  the 
fundamentals  of  fair  play  by  the  immigration  inspectors. 
.  .  .  The  next  case  of  this  kind  may  be  one  of  an  Ameri- 
can citizen  endeavoring  to  protect  himself  against  exile 
by  administrative  order  made  in  this  way.^* 

THE  JAPANESE  QUESTION 

The  Japanese  in  comparison  with  the  Chinese  have  suiBfered 
comparatively  little  loss  of  rights  granted  by  treaty.  They 
resist,  and  they  have  behind  them  an  active  government.  The 
Japanese  question  centered  in  the  right  to  own  land,  to  attend 
the  public  schools  and  to  become  citizens. '^^ 

Freedom  of  education  is  closely  related  to  the  constitutional 
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freedom,  so  mention  of  the  Japanese  and  the  schools  in  Cali- 
fornia since  1906  is  in  place.  A  California  law  of  1872  em- 
powered school  trustees  to  establish  separate  schools  for  Indian 
children  and  those  of  Mongolian  and  Chinese  descent,  and  to 
segregate  them  in  such  schools,  if  provided.  The  Chinese 
rarely  wanted  occidental  culture  through  public  schools  so  the 
law  was  disregarded.  But  in  May  1905  the  Board  of  Educa- 
tion of  San  Francisco  passed  this  resolution: 

That  it  is  determined  in  its  effort  to  effect  the  estab- 
lishment of  separate  schools  for  Chinese  and  Japanese 
pupils,  not  only  for  the  purpose  of  relieving  congestion 
.  .  .  but  also  for  the  higher  end  that  our  children  should 
not  be  placed  in  any  position  where  their  youthful  im- 
pressions may  be  affected  by  association  with  pupils  of 
Mongolian  race. 

On  October  i,  the  Board  directed  all  principals  to  send 
all  Chinese,  Japanese  or  Korean  children  to  the  Oriental  public 
school  after  October  15."^  The  insult  implied  in  the  Board's 
resolution  produced  international  complication.  The  Japanese 
of  San  Francisco  protested;  the  Japanese  Government  ques- 
tioned the  United  States,  and  President  Roosevelt  sent  Secre- 
tary Metcalf  to  report  and  conciliate.^^ 

The  existing  treaty  with  Japan  provided  that  Japanese 
"enjoy  the  same  kind  and  degree  of  protection  for  persons  and 
property  that  nationals  enjoy  and  have  free  access  to  the 
courts  to  secure  such  treatment." 

It  was  held  by  the  courts  that  separation  in  the  schools 
was  no  violation  of  this  clause.  Investigation  revealed  only 
93  Japanese  students  in  28,736  children.  It  was  shown, 
however,  that  mature  Japanese  students  were  in  classes  with 
much  younger  students, — 31  were  above  16  years  old,  six 
being  in  primary  grades  and  one  of  these  was  19  years  old. 
The  issue  was  compromised.  The  Japanese  over  14  years  of 
age  were  permitted  to  attend  the  higher  schools,'''^  thus  pre- 
venting grown  men  sitting  with  children.  The  later  attempts 
at  restrictive  measure  against  Japanese  land-ownership  et 
cetera  are  not  within  our  field. 


CHAPTER  VI. 

CIVIL  LIBERTY  AND  LABOR 

The  power  which  exercises  the  greatest  control  over  liberty 
is  economic.  It  often  acts  through  miHtary  and  political 
power, — but  it  remains  at  bottom  control  by  those  who 
govern  business  and  credit.  That  is  why  the  industrial  strug- 
gle, the  "Fifty  Years  War**  of  Labor  and  Capital  from  1870 
to  1920  involved  more  numerous  and  more  complex  attacks 
on  civil  rights  than  any  other  conflict  in  our  history.  Doubt- 
less, a  very  small  degree  of  personal  liberty  has  ever  been 
the  lot  of  the  wage-worker.  But  as  he  gained  education  and 
began  to  organize,  he  demanded  more  and  more  liberty  to 
carry  on  his  struggle  for  higher  wages  and  better  conditions. 
The  record  of  this  conflict  would  fill  volumes;  we  here  outline 
simply  the  major  facts. 

The  labor  movement  has  progressed  along  three  lines:— 
the  trade  unions,  political  activities,  and  the  radical  propa- 
ganda of  a  small  section. 

The  bulk  of  the  attacks  on  the  civil  liberty  of  the  workers 
has  arisen  out  of  conflicts  between  the  unions  and  employers. 
The  concrete  issues  have  been  the  right  of  labor  to  organize, 
to  strike,  to  picket  and  to  boycott.  The  worker  needed  all 
the  liberties  guaranteed  in  the  constitutions: — freedom  of 
speech  and  assemblage,  with  the  use  of  public  halls  and  streets; 
freedom  for  propaganda  presses;  protection  from  unlawful 
police  and  mihtary  control;  and  all  the  hallowed  safeguards 
of  criminal  justice  in  the  inevitable  prosecutions  for  the  exer- 
cise of  these  rights. 

Against  the  workers  were  lined  up  the  capitalist — employer 
combinations  creating  as  the  workers  declared  an  "invisible 
government"  superior  to  the  constitutions,  that  could  both 
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[nake  and  enforce  its  own  laws,  or  control  the  enforcement 
3f  laws  long  in  existence.  They  bought  immunity  from 
prosecutions,  or  defeated  them  by  long  delays  and  confusion 
in  the  courts;  and  through  them  plus  the  respect  in  which 
wealth  is  held,  were  able  to  establish  their  case  in  public  favor, 
while  misrepresenting  both  the  purposes  and  the  acts  of  the 
workers.  Generally,  they  acted  with  a  loose  understanding 
through  employers'  associations,  "citizens*  committees,"  cham- 
bers of  commerce,  all  moved  by  a  common  purpose. 

A  third  element  in  the  conflict  was  government.  The  gov- 
ernment was  seldom  able  to  remain  neutral  and  by  its  police 
function  was  usually  drawn  in  on  the  side  of  the  employing 
class  to  resist  what  was  characterized  as  "labor  violence;"  the 
employers  invoked  the  laws  for  themselves  and  did  what  they 
could  to  prevent  legal  protection  to  the  workers.  They  used 
the  military  power  of  the  states  in  strikes  and  through  it 
enforced  the  most  sweeping  restrictions  on  the  workers.^ 

The  struggle  has  been  fought  chiefly  by  strikes,  and  the 
methods  used  to  break  these  constitute  conspicuous  violations 
of  civil  rights.  The  rights  of  employers  have  but  rarely  been 
an  issue,  for  those  involved  have  been  chiefly  those  concerning 
organized  vs.  unorganized  labor,  strikers  vs.  strike-breakers. 
The  history  of  these  strikes  is  only  incidental  to  our  discus- 
sion.^ 

As  late  as  1874  it  could  be  said,  "Strikes  in  this  country 
have  not  been  very  serious  nor  long  protracted."  The  first 
signs  of  the  bitter  struggle  to  come  were  the  "Molly 
Maguires,"  a  secret  labor  organization  in  the  Pennsylvania 
coalfields.  They  were  a  link  with  the  past,  for  the  members, 
who  were  mostly  Irish,  had  shared  in  the  Know-Nothing 
agitation  (See  Chap.  Ill)  and  many  of  their  numbers  had 
been  draft-resisters,  in  1863.  Some  of  the  agents  used  against 
the  "Mollies"  had  been  in  the  secret  service  during  the  Civil 
War  and  naturally  turned  to  this  new  form  of  warfare.  These 
"Pinkerton  Men"  and  their  employers  first  learned  here  some 
of  the  methods  so  commonly  used  later  against  organized 
labor.     The  causes  that  produced  the  Molly  Maguires  and  the 
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methods  used,  constituted  a  variety  of  violations  of  civil 
rights;  but  as  the  Mollies  often  used  violence  themselves,  the 
whole  record  is  dubious.     No  details  need  be  given. ^ 

The  great  railroad  strikes  of  1877  called  "The  Great  Riots'* 
were  uprisings  of  jobless  and  hungry  men  who  burned  and 
plundered.  They  demanded  no  rights;  they  wanted  bread 
and  work.  They  were  suppressed  by  State  and  federal  troops. 
The  methods,  used  at  this  time  for  punishing  those  accused 
of  inciting  the  riots,  the  appearance  of  newspaper  distortions 
of  the  worker's  struggles  and  the  bitterness  everywhere 
aroused  by  this  volcanic  outburst,  all  laid  the  foundations  for 
further  trouble.^  These  riots  roughly  marked  the  dividing 
line  between  the  previous  peaceful  semi-agricultural  civili- 
zation which  was  passing  and  the  complex  industrial  era  of 
today. 

VIOLENCE  BY   THE    WORKERS 

The  only  attack  on  civil  rights  of  others  by  the  workers 
has  been  through  violence.  The  have  not  had  power  to  deny 
liberty  to  others  by  other  means.  Their  violence  has  been 
almost  entirely  directed  against  strike-breakers,  occasionally 
against  the  property  of  employers.  This  violence  is  due 
partly  to  the  instinctive  reactions  of  determined  men;  partly 
to  the  bitterness  of  the  industrial  struggle,  and  partly  to  the 
Civil  War  and  the  weakened  public  morale  which  followed 
it.  After  the  "War,  violence  was  the  resort  of  the  Ku  KJux 
Klan  in  the  South,  of  the  private  coal  and  iron  police  against 
the  Molly  Maguires  in  the  East,  and  of  the  Vigilantes  and 
''citizens'  committees"  in  the  "West.  The  philosophy  of  the 
Anarchist  in  the  labor  movement  encouraged  the  workers* 
resort  to  violence. 

The  workers,  of  course,  have  used  violence  extensively, 
though  usually  only  to  meet  the  violence  of  the  employer  or 
to  intimidate  the  strike-breaker.  The  extent  of  such  violence 
can  not  even  be  estimated.  But  even  when  we  admit  its  out- 
rages the  total  amount  is  greatly  exaggerated.  The  large 
majority  of  such  cases  of  violence  have  been  intimidation  and 
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minor  assaults  ending  in  the  police  court.  The  resort  to 
violence  is  always  opposed  by  labor  leaders.  And  they  have 
been  usually  successful  in  checking  it.  In  recent  years  em- 
ploying groups  have  hired  spies  and  agents  provocateurs  to 
incite  the  outbreaks  that  would  let  violence  loose  in  order  to 
discredit  the  strike  with  the  public  and  the  authorities,  and 
to  justify  their  own  resort  to  force.*' 

The  following  cases  merely  show  the  types: 

July  3,  1894,  John  Kneebone  who  had  been  the  prin- 
cipal witness  for  the  prosecution  against  the  Union  men 
in  1892  and  who  had  been  many  times  threatened,  was 
murdered  in  cold  blood  and  broad  daylight  by  40  masked 
men  who  came  from  the  town  of  Burke.  .  .  .  Four  men 
were  deported  .  .  .  the  Grand  Jury  was  unable  to  obtain 
testimony  such  was  the  terrorized  condition  of  the 
country  ....  December  22,  1894,  a  number  of  non- 
union men  were  called  from  their  beds  and  deported;  and 
on  April  5,  1895,  and  on  other  occasions  .  .  .  they 
entered  the  bedroom  of  John  Kopf  and  threatened  to 
kill  him.  .  .  .  December  23,  1897,  Fred  D.  Whitney, 
foreman  of  the  Helena  and  Frisco  concentrator  was  bru- 
tally murdered.^ 

In  1899  the  blowing  up  in  Idaho  of  the  Bunker  Hill  concen- 
trator by  several  hundred  union  miners,  resulting  in  the  death 
of  one  employee  of  the  company  and  one  miner,  started 
naturally  an  insurrection.  The  men  seized  the  railroad  train, 
loaded  a  supply  of  dynamite  from  the  company's  arsenal  and 
ran  the  train  out  on  to  another  railroad's  main  line.  This 
led  to  cutting  in  of  United  States  troops  on  the  ground  of 
interference  with  mail  and  inter-state  commerce/ 

The  record  of  violence  in  one  of  the  most  turbulent 
trades — that  of  founder — is  given  by  the  President  of  the 
National  Founders'  Association  (1908).  It  consists  of  nearly 
100  pages  of  cases  of  threats,  violence,  dynamiting,  intimi- 
dation of  boarding-house  keepers  and  deliverymen,  and  the 
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hiring  of  labor  "sluggers."  Many  of  these  are  based  on  af- 
fidavits or  court  records.  But  this  is  the  extreme  statement 
of  the  case  by  employers  in  an  industry  noted  for  the  bitter- 
ness of  its  labor  struggle.  It  covers  the  troubles  of  four 
years: 

Affidavits,  on  violence,  intimidation,  coercion 400 

Injunctions  asked  for 34 

Injunctions    granted 34 

Approximate  contempts  charged 36 

Convictions  on  contempt  charges 32 

A  specimen  case  follows: 

Pickets  were  immediately  stationed  around  the  plant 
to  intimidate  new  employees  .  .  .  from  six  to  twenty 
or  over  being  around  at  opening  and  closing  hours. 
Threats,  intimidating  tactics,  and  slugging  were  em- 
ployed. Customers  of  the  firm  were  stopped  and  ques- 
tioned with  reference  to  their  business  associations  with 
the  firm  and  attempts  were  made  to  persuade  or  intimi- 
date these  customers  to  withdraw  their  patronage. 
Union  pickets  followed  our  delivery  wagons  to  destina- 
tion and  attempted  to  persuade  men  not  to  handle  pro- 
ducts, especially  those  in  building  trades.  Attempts  were 
made  to  get  other  workers  to  refuse  jobs  on  this  material. 
The  firm  was  compelled  to  enclose  its  entire  property 
with  a  high  board  fence  and  station  watchmen  at  the 
gates  ...  to  employ  guards  continuously  to  watch 
premises  and  escort  workmen  in  and  out  .  .  .  and  to 
their  houses.  .  .  .  Firm  was  forced  to  open  a  boarding 
house  upon  the  premises  to  house  its  non-Unlon  men  who 
feared  violence  if  they  attempted  to  leave  the  plant 
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About  as  serious  an  interference  with  personal  rights  as 
violence  is  enforced  emigration  or  deportation.  Strike- 
breakers have  been  frequent  victims.     Here  is  a  case: 

On  July  27,  1903,  non-Unionists  were  forced  to  leave 
Victor.  .  .  .  Five  Austrian  miners  from  Butte  had  ar- 
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rived  .  .  .  the  unwritten  law  of  many  Western  mining 
camps  that  no  Italian  should  be  allowed  to  live  in  the 
camps  had  been  strictly  enforced.  These  five  men  were 
mistaken  for  Italians,  suspected  of  being  an  advance 
guard  of  non-union  men  to  be  brought  into  the  camp 
in  anticipation  of  the  strike.  .  .  .  Two  miners  inter- 
viewed them  and  learning  that  they  were  not  members 
of  the  Federation,  informed  them  that  they  could  ob- 
tain work  as  railroad  laborers  a  mile  or  two  outside  the 
town  and  that  they  would  be  directed  there.  A  com- 
mittee of  three  miners  called  at  their  boarding-house  .  .  . 
and  the  foreigners,  carrying  their  grips,  went  with  them 
in  the  direction  of  Hollywood.  With  a  warning  never 
to  return  .  .  .  they  were  started  off  down  the  Florence 
and  Cripple  Creek  tracks,  and  the  crowd  was  ordered  to 
go  no  further.  After  the  five  men  had  gone  fifty  yards 
a  volley  of  revolver  shots  were  fired  after  them.^ 

In  a  Michigan  copper  strike  when  riots  occurred  at  the 
mine  shafts,  *'  .  .  .  Many  employees  of  the  companies  had 
been  sworn  in  as  deputies,  but  they  had  no  firearms.  The 
strikers  overpowered  these  deputies,  took  away  their  badges, 
and  in  some  cases  beat  them."^*^ 

VIOLENCE  BY  THE  EMPLOYERS 

Violence  by  the  employers  has  worked  indirectly  through 
paid  agents  and  through  the  State.  Its  avowed  aim  has  been 
to  defend  their  property  and  protect  strike-breakers.  Often 
enough  the  real  purpose  has  been  to  intimidate  the  strikers, 
embroil  them  with  the  authorities  and  then  to  use  the  forces 
of  the  State  to  help  break  the  strike.  Their  own  violence 
was  veiled  behind  the  law  and  often  ended  in  military  rule. 
Before  they  became  so  well  organized,  violence  consisted  of 
riots  that  quickly  subsided  before  the  police.  Military  rule 
never  superseded  the  courts.  The  most  effective  weapon  of 
the  "fighting"  employer  is  to  have  the  troops  called  out.  He 
is  thus  relieved  of  all  responsibility.  Lacking  the  troops,  he 
has  his  own  agents  of  violence,  while  the  local  police  and  the 
courts  are  usually  with  him. 
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'PINKERTON  MEN** 


This  use  of  detectives  by  private  employers,  "Pinkerton 
Men,"  strike-breakers,  gun-men,  thugs,  "special  deputies"  or 
even  the  state  constabulary  has  been  a  powerful  cause  of  most 
violent  outrages  on  the  elementary  rights  of  workers.  These 
men  often  constitute  a  private  army,  and  in  some  states  were 
regarded  as  so  serious  a  menace  as  to  be  forbidden  by  law. 
Generally,  they  are  paid  and  housed  by  the  employers,  and  this 
relationship  is  naturally  reflected  in  their  acts.  Thomas 
Beet,  formerly  with  Scotland  Yard,  London,  writes  thus: 

The  private  constabulary  system,  by  which  armed 
forces  are  employed  during  labor  troubles  has  worked 
imtold  damage  in  America.  It  is  a  condition  akin  to  the 
feudal  system  of  warfare,  when  private  interests  can  em- 
ploy troops  of  mercenaries  to  wage  war  at  their  com- 
mand. ...  In  no  other  country  in  the  world,  with  the 
the  exception  of  China  is  it  possible  for  the  individual 
to  surround  himself  with  a  standing  army  to  do  his  bid- 
ding in  defiance  of  law  and  order.  .  .  .  The  conditions 
I  have  outlined  could  never  obtain  in  England.  During 
labor  troubles  the  government  looks  after  the  policing 
and  under  no  circumstances  permits  the  meddling  of 
private  detectives.  .  .  .  During  a  famous  strike  in  a 
western  city  .  .  .  the  country  rang  with  details  of  acts 
of  extreme  violence,  alleged  to  have  been  committed  by 
the  strikers.  .  .  .  There  were  probably  instances  in 
which  strikers  were  responsible,  but  to  my  knowledge, 
much  of  the  lawlessness  was  incited  by  private  detectives 
who  led  mobs  in  the  destruction  of  property.^^ 

The  coal  mines,  especially  of  Pennsylvania  and  West  Vir- 
ginia, have  been  centers  of  the  armed  guard  system.  As 
early  as  1865,  in  Pennsylvania,  a  law  was  passed,  permitting 
railroads  and  mine  owners  to  appoint  their  own  police,  duly 
commissioned  by  the  Governor.  To  the  number  of  these, 
there  was  apparently  no  limit;  "they  could  have  1,000  if 
they  wished".     From  them  grew  the  infamous  "Coal   and 
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Iron  Police'*  which  anteceded  the  more  orderly  State  Om- 
stabularly  of  today.  Other  States  produced  equally  lawless 
types.  The  strike-breakers  of  the  Baldwin-Felts  agency  are 
described  as  follows  in  the  official  report  of  the  West  Virginia 
Mining  Commission  investigation  in  19 12: 

There  emerges  clearly  and  unmistakably  the  fact 
that  these  guards  while  personally  brave  men,  openly, 
recklessly,  and  flagrantly  violated,  in  respect  to  the 
miners  on  Paint  and  Cabin  Creek  .  .  .  the  rights  guar- 
anteed by  natural  justice  and  the  Constitution,  to  every 
man,  however  lowly  his  condition  and  estate.  Many 
crimes  and  outrages  laid  to  their  charge  were  found  to 
have  no  foundation  in  fact;  but  the  denial  of  the  right  of 
peaceable  assembly  and  freedom  of  speech,  many  and 
grievous  assaults  on  unarmed  miners  show  that  their  main 
purpose  was  to  overawe  the  miners  and  their  adherents, 
and  if  necessary,  beat  and  cudgel  them  into  submission. 
"We  find  that  the  system  employed  was  vicious,  strife- 
promoting,  and  vm-American.  No  man  worthy  of  the 
name  likes  to  be  guarded  by  others  armed  with  black- 
jacks, revolvers  and  Winchesters,  while  he  is  endeavoring 
to  earn  his  daily  bread. 

The  difficulty  of  securing  these  deputy-sheriffs,  often  pri- 
vately paid  and  obtained  from  strike-breaking  agencies  outside 
the  state,  and  the  cost  of  such  service  to  the  employers  is  told 
In  the  Report  on  the  Michigan  Copper  Strike,  19 13.  The 
characteristic  methods  of  these  armed  guards  are  shown  in 
this: 

Thereupon  the  Waddell  detectives  and  deputies  sur- 
rounded the  house  on  two  sides  and  began  firing  at  the 
inmates.  They  claimed  a  shot  was  fired  from  the  house. 
When  the  firing  began,  there  were  1 5  people  in  the  house, 
including  2  women  and  4  children  ...  4  men  were  shot 
and  a  baby  in  its  mother's  arms  was  powder-burned. 
One  man  was  killed  instantly,  another  died  next  day  .  .  . 
one  killed  while  at  a  table  eating  supper.  The  neighbors 
testified  that  the  deputies  had  gathered  up  stones  and 
bottles  and  had  put  them  around  the  house  to  indicate 
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that  they  had  been  used  as  missiles  against  them  .  .  . 
the  prosecuting  attorney  denounced  it  as  wanton  mur- 
der .  .  .  and  the  men  were  indicted  for  murder  in  the 
second  degree.  .  .  .  Mary  Frazakas  was  shot  in  an  early 
morning  parade  of  the  strikers  (probably  by  a  militia- 
man) .^^ 

A  United  States  Bureau  of  Labor  report  on  a  Pennsylvania 
strike  contains  this  testimony  by  a  sheriff  as  to  the  State  Con- 
stabulary. 

The  State  Constabulary  shot  down  an  Innocent  man, 
Joseph  Szambos,  who  was  not  on  the  streets  but  who  was 
in  the  Majestic  Hotel,  when  one  of  the  troopers  rode  up 
on  the  pavement  at  the  hotel  door,  and  fired  two  shots 
into  the  bar-room  .  .  .  shooting  one  man  through  the 
mouth,  .  .  .  Szambos,  through  the  head.  .  .  .  There  was 
no  disturbance  of  any  kind.  .  .  . 

One  of  the  troopers  jumped  off  his  horse,  caught  a 
man  by  the  throat,  pulled  his  collar  and  tie  off,  without 
any  reason  as  I  have  been  told  and  turned  him  over  as  a 
prisoner  to  a  police-officer.  .  .  .  No  charge  has  been 
preferred  to  date  (Feb.  26th  to  March  24th).  I  kept 
this  man  until  the  afternoon  and  released  him  on  a  cash 
bail  of  $25.00.^^ 

J.  H.  Maurer^*  gives  other  details  and  C.  D.  "Wright  tells 
of  a  picturesque  uprising  of  1,100  unpaid  deputies  during  a 
niiner*s  strike  .  .  .  their  martial  adventures  and  progress  in 
search  of  their  pay,  amply  justifying  the  term  ''mercenaries.*' 

One  use  of  detectives  to  instigate  such  violence  that  the 
law  might  be  brought  down  is  given  in  this  testimony  before 
the  Industrial  Commission  of  1901.^® 

A  strike  was  inaugurated  in  Vallens*  and  Co.'s  cigar 
factory.  .  .  .  During  the  trial  (for  conspiracy)  it  de- 
veloped that  the  Vallens  had  entrusted  the  suppression  of 
the  strike  to  Mooney  and  Boland's  detective  agency;  that 
Dittbrenner,  in  the  employ  of  this  agency  had  pretended 
to  be  a  cigar-maker,,  and  also  pretended  he  was  about 
to  apply  to  Vallens  for  work,  but  permitted  himself  to  be 
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dissuaded  .  ,  .  joining  the  strikers  ...  on  picket  duty. 
Immediately,  he  commenced  advising  violence  of  almost 
every  description;  advised  the  making  of  assaults  on  Val- 
lens'  family  ...  to  lay  for  Vallens  and  maim  and  dis- 
figure him;  he  advised  clubs,  acids,  hot  irons  .  .  .  even 
the  burning  of  the  plant.  In  the  presence  of  other 
strikers  he  got  into  a  fight  with  a  Mooney  and  Boland 
detective,  and  when  apparently  getting  the  worst  of  it, 
he  called  to  the  strikers  for  help  and  got  none.  In  fact, 
the  only  violence  or  attempt  at  violence  shown  upon  that 
trial  was  the  pretended  fight  between  two  detectives,  the 
one  in  uniform,  the  other  pretending  to  be  a  striker. 

These  private  and  mercenary  agents  have  produced  "the 
plant,"  "the  frame-up,'*  the  "fake  confession"  and  other  de- 
vices for  manufacturing  evidence  which  may  convict  workers 
of  crime  or  bring  about  violence  to  discredit  organized  labor. 
The  "labor  spy"  is  essential  to  many  of  these  achievements, 
.  .  .  a  detective  who  joins  the  union,  to  secure  a  knowledge 
of  its  plans,  and  who  often  attains  in  the  union  an  office  of 
considerable  power.  Thus  James  McParland,  first  of  this 
profession  secured  the  conviction  of  the  Molly  Maguires.  He 
is  also  credited  with  securing  the  "confession"  of  one  Harry 
Orchard,  used  in  the  attempt  to  convict  Moyer,  Haywood 
and  Pettibone  of  murdering  the  Governor  of  Idaho.  This  was 
picturesque  enough  to  be  printed,  but  the  workers  declared 
it  was  concocted  simply  to  convict  the  union  officials. -"^^  The 
methods  of  a  "plant"  were  well  revealed  in  the  strike  at  Law- 
rence, Mass.,  1912.^^ 

Dynamite  was  discovered  in  a  house  on  Oak  Street,  in 
the  Syrian  quarter,  by  the  police.  Five  men  and  two 
women  were  arrested.  .  .  .  Later,  dynamite  was  found  in 
a  cobbler  shop  on  Lawrence  Street  and  in  a  sand-bank. 
.  .  .  The  cobbler  was  arrested.  The  strikers  emphatically 
declared  the  innocence  of  those  arrested  and  claimed  that 
the  dynamite  had  been  "planted"  by  some,  one  who 
wanted  to  discredit  the  strikers  and  make  them  lose 
public   sympathy.  .  .  .  All   cases   arising   directly   from 
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the  dynamite  were  dismissed  .  .  .  Jan.  29tli,  a  business 
man  of  Lawrence  who  had  no  connection  with  the 
strikers,  was  arrested  for  conspiracy  and  charged  with 
having  planted  the  dynamite  nine  days  before.  .  .  .  On 
May  1 6th,  he  was  convicted  of  conspiracy  to  injure  by 
the  planting  of  the  dynamite  and  was  fined  $500.00. 

DEPORTATIONS 

The  expulsion  of  an  individual  or  a  group  from  a  com- 
munity by  violence  was  probably  first  employed  by  workers 
to  get  rid  of  strike-breakers.  But  since  the  nineties,  it  has 
been  an  accepted  form  of  lawlessness,  resorted  to  by  **citizens 
committees,"  private  detectives,  the  police  and  even  the  State 
Militia.  It  is,  of  course,  a  violation  of  constitutional  liberties, 
yet  there  is  no  successful  recourse  to  law,  even  where  the 
members  of  a  mob  are  known.  The  deporters  usually  repre- 
sent public  sentiment  and  control  the  local  officials. 

After  a  dynamite  outrage  during  a  strike  at  Idaho 
Springs,  1903,  at  a  meeting  of  the  Citizens'  Protective 
League  (an  organization  of  mine-owners  and  business- 
men) a  bank  president  said:  "If  it  is  good  law  for  the 
Western  Federation  of  Murderers  (Miners)  at  Victor  to 
walk  five  Austrians  out  of  town,  it  is  good  law  for  us. 
...  I  now  move  that  we  go  to  the  calaboose  and  there 
take  the  prisoners  and  escort  them  to  the  edge  of  the  city 
limits  and  tell  them  firmly  to  go  and  never  to  return.** 
After  some  objection  from  the  deputy  district  attorney 
on  the  ground  that  there  was  no  evidence  that  the  25 
men  in  jail  were  guilty,  the  motion  carried  with  a  shout. 
The  guards  gave  up  their  keys,  and  14  men  were  deported 
in  an  orderly,  almost  friendly  manner.  .  .  .  Some  of  the 
men  had  lived  in  Idaho  Springs  several  years  .  .  .  four 
or  five  had  families  there.  The  Citizens'  League  Issued  a 
statement  claiming  to  have  protected  the  miners  from 
violence.  .  .  .  The  deported  men  petitioned  Gov.  James 
H.  Peabody,  praying  that  "as  citizens  of  this  State,  you 
will  tender  us  such  protection  as  will  return  us  to  our 
homes  .  .  .  and  that  we  be  guaranteed  no  further  moles- 
tation from  a  lawless  association.  .  .  .**     The  Governor 
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calmly  replied  that  until  he  was  called  upon  by  the  sheriff 
or  mayor  because  the  civil  power  was  exhausted,  he  was 
not  empowered  to  call  out  the  militia.  .  .  .  The  Citizens 
Alliance  of  Denver  passed  a  companion  resolution  in  the 
same  old  formula — "the  business  men  of  Idaho  Springs 
acted  within  that  higher  and  unwritten  code  to  which 
resort  must  always  be  had  .  .  .  when  there  is  no  speedy 
and  adequate  remedy  at  law.'* 

Judge  Frank  W.  Owers  granted  an  injunction  restrain- 
ing each  and  every  member  from  interfering  with  the 
deported  men  or  preventing  their  return  to  their  homes 
and  business.  He  said:  "The  action  of  the  mob — ^I  take 
pains  to  use  the  accurate  word — in  running  out  of  town 
with  threats  of  violence,  the  officials  of  the  miners'  union, 
was  sheer  anarchy,  an  outrageous  violation  of  the  rights 
guaranteed  by  the  Constitution  to  the  humblest  person." 
He  also  pointed  out  that  the  miners'  union  was  under 
very  rigid  investigation  by  the  district  attorney,  while 
"the  other  union"  (the  League)  seemed  to  be  escaping 
investigation. 

Judge  Owers  issued  bench  warrants  for  129  citizens  of 
Idaho  Springs,  charging  them  with  rioting,  making 
threats,  and  assault.  .  .  .  Most  of  these  men  were  ar- 
rested, and  gave  bond  for  their  appearance  at  $500.  .  .  . 
February  8,  1904,  District  Attorney  Thunrxan  entered 
a  nolle  prosequi  in  each  case.  The  attorney  who  had 
been  engaged  to  help  prosecute  said  that  it  seemed  that 
pressure  had  been  brought  to  bear,  and  that  there  was 
one  law  for  influential  citizens,  and  another  for  poor 
people.^  ^ 

This  is  one  of  the  few  cases  In  which  the  whole  event  is 
recorded.  Members  and  officers  of  the  Industrial  Workers 
of  the  World  have  been  repeatedly  deported.  This  organiza- 
tion of  migratory  workers  with  a  radical  philosophy  has  been, 
in  many  sections,  practically  outlawed,  and  its  members  have 
been  denied  any  pretence  of  personal  liberty.  In  a  strike 
in  Louisiana,  against  the  Santa  Fe  and  Southern  Lumber  Co. — 

Three  hundred  gunmen  seized  fellow-workers  Charles 
Cllne,  the  local  secretary,  and  Charles  Deeny,  and  gave 
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them  a  terrible  beating  and  drove  them  out  of  town; 
tore  down  the  tent  in  which  the  soup  kitchen  (for 
strikers)  had  been,  puUing  it  down  on  the  heads  of  the 
women,  and  shipped  it  with  a  part  of  the  contents  of 
the  Union  hall  to  De  Ridder,  La.  .  .  .  Men  drifting  into 
town  who  had  never  heard  of  the  union  were  seized  and 
thrown  into  jail,  brought  into  court  and  given  the  option 
of  going  to  work  for  the  American  Lumber  Company,  or 
being  run  out  of  town.  Mayor  Pressly  of  De  Ridder  had 
his  resignation  demanded  because  he  refused  to  issue  a 
proclamation  prohibiting  a  mass-meeting. — ^They  tried  to 
run  him  out  of  town.^^ 

FREEDOM  OF  SPEECH  AND  ASSEMBLAGE 

Denials  of  freedom  of  speech  and  assemblage  for  workers, 
especially  workers  on  strike,  was  constant  during  this  whole 
period.  The  cases  are  so  numerous  that  only  a  few  notes 
are  given.^*^ 

During  the  financial  depression  of  1873-4  ^^^  unemployed 
of  New  York  City  were  organized  to  make  an  impressive 
demonstration.  Permits  to  pass  through  the  streets  and  use 
Tompkins  Square  for  a  meeting  on  Jan.  13  th,  were  secured 
from  the  police  and  the  Board  of  Parks.  On  Jan.  12th,  these 
were  revoked,  but  the  workers  not  knowing  this,  began  to 
gather  in  the  Square.  .  .  .  About  ten  o'clock  when  they  were 
standing  about  peaceably,  platoons  of  police  rushed  in  on  the 
unarmed  crowd,  violently  assaulting  them  with  clubs,  wound- 
ing many  and  dragging  some  30  or  40  ofif  to  the  station- 
house.^^ 

The  freedom  of  speech  and  of  meeting  were  subse- 
quently violated  over  and  over  again.  The  police  by 
menaces  and  other  means,  prevented  the  meeting  called 
in  Assembly  Hall  to  protest  against  the  action  in  Tomp- 
kins Square;  and  again  they  tried  intimidation  with  the 
Cooper  Institute  meeting  until  at  last  the  aggrieved 
workingmen  and  their  sympathizers  felt  as  though  they 
had  no  rights  which  the  municipality  was  bound  to 
respect. 
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The  record  piles  up  year  by  year.  Governor  Altgeld  of 
Illinois  cites  this  event  in  an  official  statement  (Nov.  14, 
1891). 

On  Wednesday  night  .  .  .  there  was  a  meeting  of 
working  people  at  which  there  was  no  breach  of  the 
peace  and  no  call  for  police  interference  of  any  kind. 
Yet  Inspector  Hubbard  forcibly  entered  with  a  squad 
of  officers  and  in  a  dramatic  manner,  stopped  the  pro- 
ceedings .  .  .  ordered  those  assembled  to  go  and  get  an 
American  flag  declaring  that  unless  they  did  so  he  would 
adjourn  the  meeting,  indulging  in  other  threats  .  .  . 
and  practically  breaking  up  the  meeting.  .  .  .  Not  a  sin- 
gle man  was  arrested  or  prosecuted.  .  .  .  The  act  of  the 
Inspector  was  an  outrage  ...  a  clear  violation  of  the 
law,  for  which  he  should  have  been  dismissed.  The  law 
guarantees  to  every  person,  liberty  of  speech,  the  pro- 
tection of  the  person  and  the  protection  of  property;  one 
is  no  more  sacred  than  the  other." 

Strike  after  strike  has  witnessed  similar  attacks  on  the  most 
elementary  rights,  and  today  no  strike  occurs  without  such. 
From  1909  to  19 17  the  *'free  speech  fights'*  of  the  Industrial 
Workers  of  the  World  most  dramatically  embodied  that  issue. 

When  denied  the  rights  to  speak  on  the  streets,  the  I.  W.  W. 
have  deliberately  invited  arrest,  imported  all  members  avail- 
able, and  filled  the  jails  to  overflowing  until  the  cost  and 
annoyance  to  the  community  brought  concession.  This  in- 
genious nuisance  was  invented  about  1909,  and  used  vigor- 
ously as  at  Spokane,  Wash.,  where  the  city  council  had  passed 
an  ordinance  forbidding  all  street  speaking  within  the  fire 
limits — this  being  the  only  district,  where  workingmen  con- 
gregated in  any  numbers.  This  law  was  amended  to  f>ermit 
religious  bodies  like  the  Salvation  Army  to  hold  meetings. 
James  Thompson,  an  I.  W.  W.  spoke,  was  arrested,  and  tried 
on  Nov.  2.  .  .  .  The  religious  amendment  was  declared 
unconstitutional  by  Judge  Mann,  but  the  original  restriction 
was  upheld.  Then  all  the  local  I.  W.  W.  members  went  out 
and  spoke.     They  were  arrested  under  another  ordinance— 
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for  disorderly  conduct  and  some  were  sentenced  to  jail  for 
thirty  days.  If  one  of  them  said  "Fellow- Worker'*  on  the 
street,  he  was  liable  to  a  fine  of  $100.00  and  costs.  Frank 
Little  was  declared  to  have  been  given  thirty  days  for  reading 
the  Declaration  of  Independence.  There  were  over  100  arrests 
the  first  day.  Calls  for  volunteers  were  answered  by  40  from 
Portland  and  many  from  elsewhere.  The  I.  W.  W.  head- 
quarters was  raided.  They  replied  that  their  plan  was  to 
make  this  as  expensive  as  possible  to  the  tax-payers  of  Spokane. 
The  prisoners  were  locked  up  in  school  buildings  and  subjected 
to  unsanitary  conditions  with  rough  treatment  by  the  police 
until  344  sick  men  were  reported  as  treated.  The  struggle 
ended  without  any  clean  cut  victory  either  way  though  tho 
I.  W.  W.  secured  the  right  to  talk  unmolested.^^ 

Other  free  speech  fights  were  conducted  in  1909  at  Mis- 
soula, Mont.,  and  Newcastle,  Pa.  .  .  .  By  19 13  some  twenty 
had  been  made,  lasting  from  a  few  days  to  more  than  six 
months.  They  occurred  at  Wenatchee  and  Walla-Walla, 
Wash.;  Fresno,  Calif.;  D^ver,  Colo.;  Portland,  Ore.;  San 
Diego,  Calif.;  and  Lawrence,  Mass. 

THE  SAN  DIEGO  FREE  SPEECH  FIGHT 

The  most  celebrated  of  these  conflicts  was  in  19 12,  at  San 
Diego,  Calif.  The  causes  were  general  labor  troubles  and 
antagonism  to  the  I.  W.  W.  It  opened  with  a  petition  from 
eighty-five  citizens,  mostly  business  men  asking  the  Council  to 
prohibit  street-speaking  in  certain  congested  districts.  The 
results  were  reported  to  the  Governor  by  a  special  investigator, 
Harris  Weinstock,  a  business  man  of  San  Francisco.    He  says: 

Public  meetings  are  not  permitted  in  any  part  of  the 
city  unless  a  permit  is  granted  by  the  Chief  of  Police, 
despite  the  fact  that  there  is  no  law  requiring  a  permit. 
The  I.  W.  W.  charge  that  in  recent  weeks  they  have  not 
been  permitted  to  conduct  street-meetings,  the  police  jus- 
tifying their  refusal,  under  the  existing  circumstances, 
and  by  an  alleged  use  of  slanderous  and  abusive  language 
by  I.  W.  W.  speakers.  .  .  .  No  body  of  men  should  be 
deprived  of  their  constitutional  right  of  free  speech  be- 
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yond  the  legally  restricted  district,  and  since  there  is  a 
law  against  the  use  of  slanderous  language  in  public 
places,  the  I.  W.  "W.  should  be  arrested  and  punished  by 
due  process  of  law.  .  .  .  Much  testimony  is  that  there 
has  been  needless  brutality  on  the  part  of  police  officers 
while  meetings  were  being  dispersed.  .  .  .  KilcuUen  had 
been  assaulted  by  a  group  of  policemen  and  brutally 
handled.  .  .  .  He  was  not  arrested,  but  picked  up  on  the 
streets  unconscious.  .  .  .  An  armed  body  of  men,  under 
the  orders  of  Harry  Place,  a  constable  .  .  .  under  the 
directions  of  District  Attorney  H.  S.  Utley  .  .  .  main- 
tained a  guard  on  the  Northern  boundary  of  the  county, 
interfering  with  the  passage  of  pedestrians  and  vehicles 
on  the  public  highway. 

Forty-three  sworn  affidavits  were  submitted  that  mem- 
bers of  the  I.  W.  W.,  their  sympathizers  and  others,  had 
been  arrested,  on  the  streets  or  at  I.  W.  W.  headquarters, 
and  without  being  charged  with  a  violation  of  the  law, 
and  many  of  them  without  being  guilty  of  a  violation 
of  the  law,  had  been  taken  out  of  the  city  by  autos  a  dis- 
tance of  22  miles,  and  there  subjected  to  an  inhuman 
brutal  treatment  by  a  body  of  men,  part  of  whom  were 
police  officers,  part  constables,  and  part  private  citizens. 
Local  commercial  bodies  have  encouraged  and  applauded 
the  acts  of  these  so-called  vigilantes.  The  Merchants* 
Association  passed  a  resolution  commending  the  authori- 
ties and  citizens'  committee  on  ridding  the  city  of  all 
lawless  and  undesirable  people.  .  .  .  The  "Evening  Trib- 
une" (April  6,  19 12)  declared  in  an  editorial:  "If  the 
sword  of  our  own  law  is  turned  against  us,  we  claim  the 
right,  under  the  unwritten  law,  to  resort  to  the  law  of 
nature.*' 

At  a  public  inquiry  Captain  of  Detectives  Myers  testi- 
fied that  although  200  arrests  had  been  made,  these  had 
been  solely  for  violating  the  street-speaking  ordinance, 
no  acts  of  violence  had  been  committed  that  could  be  di- 
rectly charged  to  the  I.  W.  W.,  no  I.  W.  W.  arrests  for 
drunkenness,  nor  resisting  an  officer. 

For  his  bold  utterances,  A.  R.  Sauer,  editor  of  "The 
San  Diego  Herald"  was  kidnapped,  hurried  out  of  town 
and  a  rope  placed  about  his  neck.     The  other  end  was 
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flung  over  a  tree  and  Sauer  was  hauled  clear  of  the 
ground.  He  was  constrained  to  promise  that  he  would 
leave  San  Diego  and  never  return.  ...  If  he  divulged 
the  names  of  his  captors  he  would  suffer  the  penalty  of 
death.22 

The  investigator  added  that  every  member  of  the  so-called 
vigilance  committee  had  laid  himself  open  to  criminal  charges 
under  the  federal  law  (Sec.  5,508,  Revised  Statutes).  "The 
question  naturally  arises — who  are  the  real  anarchists, — the 
real  violators  of  the  constitution,  these  so-called  and  unfor- 
tunate members  of  *the  scum  of  the  earth'  or  these  presum- 
ably respectable  members  of  society?" 

Outside  these  organized  fights,  I.  W.  W.  members  have 
suffered  numerous  outrages.  For  example,  in  Lawrence,  Mass. 
in  1912 

Peaceful  women  went  to  a  meeting,  March  ist  .  .  . 
returning  home  about  15  of  them  were  suddenly  sur- 
rounded by  fifty  or  more  metropolitan  police  officers. 
.  .  .  There  had  been  no  provocation,  nor  shouting,  even, 
nor  noise.  .  .  .  The  clubbing  they  received  was  shameful 
and  atrocious.  .  .  .  Not  until  one  of  the  women.  Bertha 
F.  Grouse,  151  Elm  Street,  had  been  beaten  into  insensibil- 
ity did  the  thugs  in  uniform  desist.  .  .  .  The  beaten 
woman  was  carried  unconscious  to  a  hospital,  and  preg- 
nant with  new  life,  this  was  blown  into  eternity  by  the 
fiendish  beating  and  was  born  dead,  murdered  in  the 
mother's  womb.^* 

There  was  even  a  movement  in  Massachusetts  at  that  time 
to  make  it  a  crime  for  any  one  to  speak  in  criticism  of  the 
military,  which  had  been  called  out,  on  the  ground  that  it 
was  an  interference  with  military  control.  This  was  intended 
to  silence  W.  D.  Haywood,  one  of  the  I.  W.  W.  leaders,  but 
it  was  scarcely  needed.^^ 

By  summary  action  the  police  have  forbidden  the  I. 
"W.  W.  to  talk  in  Manchester,  N.  H.  and  they  are  obliged 
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to  hold  meetings  across  the  river.  At  Wakefield,  Mass., 
the  owner  of  the  hall  already  hired,  revoked  permission 
for  its  use  and  the  strikers  were  told  they  could  not  even 
conduct  outdoor  meetings.  Even  a  meeting  held  within 
a  private  dwelling  was  dispersed  by  the  police,  who  in- 
vaded the  home. 

On  Friday  night,  July  18,  19 13,  in  Seattle,  "Wash.,  a 
large  number  of  enlisted  men  from  the  U.  S.  Navy,  to- 
gether with  U.  S.  soldiers  from  the  forts,  led  a  riotous 
and  lawless  outbreak  against  constituted  authority — said 
to  be  seeking  vengeance  for  "an  alleged  prior  assault  upon 
some  two  or  three  enlisted  men  by  street  speakers  who 
advocated  doctrines  antagonistic  to  their  ideas  of  law  and 
order".  ...  It  is  persistently  contended  to  the  contrary 
that  the  one  or  two  enlisted  men,  intoxicated,  attacked  a 
woman  speaker  on  the  street.  ...  It  is  asserted  that  the 
crusade  for  vengeance  .  .  .  has  been  endorsed  by  officers 
of  the  Navy,  and  that  the  men's  conduct  was  actually 
encouraged  by  some  of  their  superiors.  .  .  .  The  rioters, 
not  only  invaded  the  halls  and  buildings  where  the  I.  W. 
W.  met,  but  they  tore  into  the  Socialists*  halls,  removed 
pianos,  song-books  and  lodge  paraphernalia,  and  made  a 
bonfire  of  it.  They  then  entered  a  Salvation  Army  place 
and  continued  their  lawlessness  tearing  down  mottoes 
"God  Is  Love." 

Congressional  Record,  July  29,  19 13. 

ILLEGAL  ARRESTS   AND  DETENTION 

Illegal  arrests  and  detention  are  frequent  in  the  history  of 
industrial  conflict.  The  report  of  the  Federal  Industrial  Rela- 
tions Committee,  19 15,  says: 

It  is  charged  by  the  workers  that  during  strikes,  inno- 
cent men  are  in  many  cases  arrested  without  just  cause, 
charged  with  fictitious  crimes,  held  under  excessive  bail, 
and  treated  frequently  with  unexampled  brutality  for  the 
purpose  of  injuring  the  strikers  or  breaking  the  strike. 
.  .  .  The  Commission  has  been  furnished  with  evidence 
showing  that  in  a  number  of  recent  strikes  large  numbers 
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of  strikers  were  arrested,  but  that  only  a  small  number 
were  brought  to  trial  and  relatively  few  were  convicted 
of  any  serious  offense  .  .  .  were  as  a  rule  required  to  give 
heavy  bail  ...  or  detained  without  trial  until  their 
effectiveness  as  strikers  was  destroyed.  ...  In  each  of 
the  strikes  investigated  the  charges  as  made  were  in  essen- 
tials substantiated.  .  .  . 

In  Paterson,  N.  J.  .  .  .  2,238  arrests  were  made  charg- 
ing unlawful  assembly  or  disorderly  conduct.  ...  In 
all,  there  were  300  convictions  in  the  lower  courts.  Men 
arrested  for  unlawful  assembly  were  held  in  bail  of  $500 
to  $5,000.  The  right  of  trial  by  jury  was  generally  de- 
nied. Men  were  arrested  for  ridiculous  reasons,  as,  for 
example,  standing  on  the  opposite  side  of  the  street  and 
beckoning  men  in  the  mills  to  come  out.  This  was  the 
allegation  on  which  the  charge  of  unlawful  assembly  was 
placed  against  four  men,  and  for  which  they  were  sent  to 
jail  in  default  of  $500  bail,  and  although  never  indicted, 
the  charge  still  stands  against  them  as  a  bar  to  their 
rights  as  citizens  and  voters.  .  .  .  One  was  fined  $10  for 
permitting  strikers  to  sit  on  a  bench  in  front  of  his 
house.  .  .  .  Not  more  than  $25  worth  of  damage  was 
done  during  the  entire  strike,  involving  25,000  workers, 
and  there  was  no  actual  violence  or  attempt  at  violence 
on  the  part  of  the  strikers  during  the  entire  strike.' 
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In  the  Lawrence  strike,  900  arrests  were  made  without 
warrants  and  without  the  right  of  getting  bail. 

Sometimes  the  illegal  detention  is  by  guards  and  detectives 
who  keep  imported  strike-breakers  from  leaving  their  pre- 
carious jobs.  In  a  car  of  miners  imported  during  the  West 
Virginia  strike,  in  19 12,  two  guards  watched  the  doors  at 
Philadelphia;  at  Washington,  when  the  strike-breakers  changed 
cars  they  passed  through  a  lane  of  guards,  some  armed.  Here 
is  the  affidavit  of  James  A.  Fleming:^^ 

I  was  assigned  to  house  56  In  Kay  ton,  Kanawha 
County,  West  Virginia.  Once  I  tried  to  lead  a  break 
from  this  house  and  they  threatened  me  with  jail.  There 
was  a  little  Jew  boy  by  the  name  of  Heim.  .  .  .  He  had 
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been  picked  up,  he  said,  in  New  York  on  the  East  Side. 
He  was  crying  night  and  day  and  begged  the  bosses  to 
send  him  home.  They  put  him  in  the  mines.  He  was 
undersized  and  sickly  and  couldn't  eat.  My  buddie  and 
I  escaped  by  cHmbing  out  the  window  one  night  and  we 
never  heard  anything  more  about  this  boy. 

EXTRADITION  VERSUS  KIDNAPPING 

A  new  form  of  illegal  arrest  developed  in  the  industrial 
struggle  was  the  sudden  and  forcible  extradition  of  labor 
leaders  from  one  state  for  trial  on  charges  in  a  second  state, 
under  circumstances  which  prevented  them  from  exercising 
their  constitutional  rights. 

The  first  important  case  was  the  seizure  of  John  Moyer, 
who  was  wanted  for  trial  along  with  W.  D.  Haywood  and 
G.  A.  Pettibone,  all  officers  of  the  Western  Federation  of 
Miners.  This  was  on  a  charge  of  having  murdered  the  former 
Governor  of  Idaho,  Frank  Steunenberg,  on  Dec.  30,  1905  at 
Caldwell,  Idaho,  by  exploding  a  bomb  at  his  gate.  Moyer 
averred,  in  his  petition  for  a  writ  of  habeas  corpus,  that  he 
had  not  been  in  the  State  of  Idaho  for  more  than  ten  years 
and  that  the  Governor  of  Idaho  knew  he  had  not  been  in 
the  state  the  day  the  murder  was  committed  nor  at  any  time 
near  it.  The  actual  events  as  stated  by  Supreme  Court  Justice 
McKenna  were: 

A  conspiracy  is  alleged  between  the  Governor  of  Idaho 
and  his  advisers,  and  that  the  Governor  of  Colorado  took 
part  in  this  conspiracy,  the  purpose  of  which  was  "to 
avoid  the  Constitution  of  the  United  States  .  .  .  and  to 
prevent  the  accused  from  asserting  his  constitutional 
right  under  clause  2,  section  2,  of  Article  IV.  .  .  .  The 
agent  of  the  State  of  Idaho  arrived  in  Denver,  Thursday, 
February  15,  but  it  was  agreed  between  him  and  the  offi- 
cers of  Colorado  that  the  arrest  .  .  .  should  not  be  made 
until  some  time  in  the  night  of  Saturday,  after  business 
hours — after  the  courts  had  closed  and  judges  and  lawyers 
departed  for  their  homes;  that  the  arrest  should  be  kept 
secret,  and  the  body  of  the  accused  should  be  clandes- 
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tinely  hurried  out  of  the  State  of  Colorado  with  all  pos- 
sible speed,  without  the  knowledge  of  his  friends  or  his 
counsel;  that  he  was  at  the  usual  place  of  business  during 
Thursday,  Friday,  Saturday;  that  no  attempt  was  made 
to  arrest  him  until  11:30  P.  M.  Saturday  when  his  house 
was  surrounded  and  he  was  arrested  .  .  .  thrown  into  the 
county  jail.  .  .  .  On  Sunday  morning,  the  officers  of  the 
State,  and  "certain  armed  guards,  being  a  part  of  the 
forces  of  the  militia  of  Colorado,'*  provided  a  special 
train  for  the  purpose  of  forcibly  removing  him  from  the 
State.  .  .  .  He  was  forcibly  put  on  said  train,  and  re- 
moved with  all  possible  speed  to  Idaho;  that  prior  to  his 
removal  and  at  all  times  after  his  incarceration  in  the  jail 
at  Denver,  he  requested  to  be  allowed  to  communicate 
with  his  counsel,  and  the  privilege  was  absolutely  denied 
him.  The  train,  it  is  alleged,  made  no  stop  at  any  consid- 
erable station,  but  proceeded  at  great  and  unusual  speed, 
and  that  he  was  accompanied  by  and  surrounded  with 
armed  guards,  members  of  the  state  militia  of  Colo- 
rado, under  the  orders  of  the  adjutant-general  of  the 
state.  .  .  .^^ 

Moyer  and  Pettibone  both  petitioned  the  Supreme  Court 
of  Idaho  for  release  on  a  writ  of  habeas  corpus.  Their  peti- 
tions were  denied  by  this  court  and  by  the  U.  S.  Circuit  court, 
and  the  U.  S.  Supreme  Court  upheld  their  refusal  on  these 
grounds  :^^ 

Even  if  the  arrest  and  deportation  of  one  alleged  to  be 
a  fugitive  from  justice  may  have  been  effected  by  fraud 
and  connivance  arranged  between  the  executive  authori- 
ties of  the  demanding  and  surrendering  states  so  as  to  de- 
prive him  of  any  opportunity  to  apply  before  deportation 
to  a  court  in  the  surrendering  state  for  his  discharge,  and, 
even  if,  on  application  to  any  court,  state  or  Federal  .  .  . 
he  would  have  been  discharged,  he  cannot  so  far  as  the 
Constitution  or  the  law  of  the  United  States  are  con- 
cerned, when  actually  in  the  demanding  state,  in  the 
custody  of  its  authorities  for  trial  and  subject  to  the 
jurisdiction  thereof  ...  be  discharged  on  habeas  corpus 
by  the  Federal  court.    It  would  be  improper  and  inappro- 
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priate  in  the  circuit  court  to  inquire  as  to  the  motives 
guiding  or  controlling  the  action  of  the  governors  of 
the  demanding  and  surrendering  states.  .  .  .^° 

Justice  McKenna  (dissenting) ;  In  the  case  at  bar,  the 
states,  through  their  officers,  are  the  offenders.  They  by 
an  illegal  exertion  of  power  deprived  the  accused  of  a 
constitutional  right.  .  .  .  And  Constitutional  rights  the 
accused  certainly  did  have.  The  foundation  of  extradi- 
tion between  the  states  is,  that  the  accused  should  be  a 
fugitive  from  justice  from  the  demanding  state,  and 
he  may  challenge  the  fact  by  habeas  corpus  immediately 
upon  arrest.  If  he  refute  the  facts,  he  cannot  be  re- 
moved. ...  It  is  the  right  to  be  free  from  molestation. 
It  is  the  right  of  personal  liberty  in  its  most  complete 
sense.  .  .  .  No  individual  could  have  accomplished  what 
the  power  of  the  two  states  accomplished  .  .  .  could 
have  made  two  arrests  of  prominent  citizens  by  invading 
their  homes;  could  have  commanded  the  resources  of 
jails,  armed  guards,  and  special  trains;  could  have  suc- 
cessfully timed  all  acts  to  prevent  inquiry  and  judicial 
interference.  ...  At  the  first  instant  that  the  State  of 
Idaho  relaxed  its  restraining  power,  he  invoked  the  aid 
of  habeas  corpus.  He  should  not  have  been  dismissed 
from  court.^^ 

THE    ILLEGAL   EXTRADITION    OF   JOHN    J.   MCNAMARA 

On  the  afternoon  of  Saturday,  April  22,  19 11,  a  requi- 
sition for  the  return  to  California  of  John  J.  McNamara 
of  Indianapolis  was  presented  to  the  Governor  of  Indiana. 
McNamara  was  charged  with  complicity  in  an  alleged 
dynamite  explosion  in  Los  Angeles,  and  with  being  a 
fugitive  from  justice.  At  5:30  o'clock  of  the  same  after- 
noon when  the  higher  courts  were  adjourned  and  would 
not  again  be  opened  for  36  hours,  McNamara  was  ar- 
rested .  .  .  taken  before  a  police  judge,  and  after  having 
been  denied  counsel  was  turned  over  to  the  Los  Angeles 
authorities  by  whom  he  was  rushed  out  of  the  city.  .  .  . 
McNamara  was  not  a  fugitive  from  justice.  It  was  not 
seriously  contended  that  he  was  In  Los  Angeles  at  the 
time  of  the  Llewellyn  explosion.  The  Governor  of  In- 
diana made  no  proper  effort  to  determine  whether  Mc- 


232       CIVIL   LIBERTY   IN   THE   U.   S. 

Namara  was  a  fugitive.  The  police  judge  had  no  proper 
jurisdiction  in  the  case  since  the  law  specifically  pro- 
vides that  the  accused  shall  be  brought  before  the  circuit, 
superior,  or  criminal  court.  The  police  and  private  de- 
tectives had  no  legal  right  to  make  the  arrest  since  the 
law  provides  that  such  arrests  must  be  made  by  a  sheriflF 
or  constable.  The  seizure  of  McNamara*s  private  papers 
was  illegal.  The  Indiana  statutes  (Acts  of  1905,  section 
56)  define  the  right  of  search  and  seizure.  No  such  act 
as  was  exercised  by  McNamara*s  abductors  is  therein  per- 
mitted, (cf.  Fourth  Amendment  of  the  United  States 
Constitution.)  He  was  refused  the  advice  of  counsel. 
It  is  thus  certain  that  in  the  kidnapping  of  McNamara 
and  in  all  attending  circumstances  a  series  of  flagrant 
violations  of  State  law  and  of  the  Federal  Constitution 
have  been  committed.  (Statement  of  Victor  Berger, 
congressman.) 

An  affidavit,  by  the  assistant  district  attorney  of  Cali- 
fornia, sets  out  a  telegram  received  from  W.  J.  Burns 
on  the  15  th  of  April,  week  previous  to  the  arrest,  which 
reads  as  follows: 

Chicago,  Ills.  4/1 5/1 1. 

I  have  arrested  and  am  holding  in  Indianapolis,  Ind. 
J.  J.  McNamara. 

As  I  understand  the  practice  in  the  executive  department 
of  California,  before  a  requisition  will  issue  there  must  be 
a  showing  that  the  party  has  been  apprehended.  ...  In 
order  to  obtain  that  requisition  Burns  sent  this  telegram 
on  the  1 5  th  of  April.  .  .  .  He  was  not  arrested  until  one 
week  later  so  that  the  inforrnation  was — to  use  the  only 
correct  term — a  lie.  A  brother  of  McNamara  and  this 
man  McManigal  were  arrested  in  the  city  of  Detroit. 
They  did  not  go  through  the  forms  of  extradition.  They 
simply  arrested  them,  took  them  into  a  flat  in  the  city 
of  Chicago,  held  them  ten  days,  and  then  carted  them 
to  California.  .  .  .  These  police  officers  under  the  guise 
of  this  search  warrant  for  dynamite  .  .  .  drilled  into  the 
safe  and  abstracted  the  check-books,  et  cetera.  ...  I 
went  to  the  court  to  which  the  return  was  supposed  to 
have  been  made  of  this  search  warrant  and  he  referred 
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me  to  the  chief  of  poHce  .  .  .  and  he  referred  me  to  the 
court.  .  .  .  They  were  not  returned  by  either  of  them. 
.  .  .  The  chief  of  pohce  said:  "We  will  take  whatever 
we  please."     (Testimony  of  Attorney  Rappaport,  p.  13.) 

So  far  as  the  taking  of  this  man  from  Indiana  was  con- 
cerned he  was  not  taken  under  the  forms  of  law  .  .  . 
there  is  no  question  about  that.  (Statement  of  Con- 
gressman Madison  of  the  Committee.) 

Ample  evidence  is  at  hand  that  the  safe-guards  guar- 
anteed by  law  were  flagrantly  disregarded  and  John  J. 
McNamara  surrendered  without  a  moment's  preparation 
or  opportunity  to  avail  himself  of  his  lawful  rights. 
(Letter  of  Samuel  Gompers,  president  of  the  American 
Federation  of  Labor.)  ^^ 

THE  children's  EXODUS  FROM  LAWRENCE 

A  novel  form  of  detention  was  applied  to  the  children  of 
the  textile  strikers  at  Lawrence,  Mass.  in  19 12.  The  strikers 
had  been  sending  their  children  to  sympathizers  in  other 
cities,  to  save  expense  and  get  them  better  care.  On  February 
17,  one  hundred  children  were  sent  to  New  York  and  else- 
where. Colonel  Le  Roy  Sweetzer,  commanding  the  Massachu- 
setts militia  on  duty  in  Lawrence,  then  issued  this  ultimatum: 

Mr.  WiUiam  Yates, 
Lawrence,  Mass. 

Sir:  I  herewith  notify  you  and  through  you  the  strike 
committee  that  hereafter  while  I  am  in  command  of  the 
troops  in  Lawrence  I  will  not  permit  the  shipping  of  little 
children  away  from  their  parents  to  other  cities,  unless 
I  am  satisfied  that  this  is  done  with  the  consent  of  the 
parents  of  the  said  children. 

A  few  days  later,  the  Marshal  of  Lawrence  stated  publicly 
that  no  more  strikers'  children  would  be  allowed  to  leave  the 
city.  Two  days  later,  the  strikers  undertook  to  send  about 
100  children  to  Philadelphia.  One  of  the  committee  relates 
the  facts: 
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We  saw  the  street  lined  all  around  the  station  with 
police  and  a  company  of  soldiers  marching  up  and  down. 
.  .  .  Some  of  the  children  tried  to  get  in  the  station  and 
the  police  would  not  allow  them.  .  .  .  But  when  we  got 
in  the  station  there  were  about  forty  children,  and  we 
bought  tickets  for  those  forty  children  for  Boston.  .  .  . 
When  it  came  time  for  the  train  to  start,  and  I  was  on 
the  point  of  going  out  of  the  station  with  two  children 
in  hand,  when  a  soldier  put  a  bayonet  across  the  door  and 
said  I  could  not  get  out.  .  .  .  He  wouldn't  tell  me  any 
reason.  .  .  .  When  I  got  out  of  the  station  two  police- 
men grabbed  me.  They  beat  me  with  a  club.  I  saw 
them  take  up  little  children  and  pick  them  up  by  the  leg 
and  throw  them  in  a  patrol  wagon.  I  saw  one  of  the 
women  put  up  a  little  resistance  and  a  policeman  grabbed 
her  by  the  neck  and  choked  her.  (Testimony  of  Max 
Bo  gat  in.) 

I  had  an  auto  truck  in  use  by  the  military  department 
at  the  station  and  when  they  started  for  the  train  I 
formed  two  lines  of  policemen  and  we  prevented  them 
from  going  on  the  train,  and  we  put  them  into  the  auto 
truck  and  took  them  to  the  police  station.  (Testimony 
of  City  Marshal  Sullivan.)^^ 

Five  women  were  held  for  "neglect  of  children,**  but 
no  case  came  to  trial.  In  most  ...  a  fine  of  $i  was 
imposed  ...  a  number  of  children  were  detained,  but 
after  the  police  judge  had  heard  two  of  the  cases,  he 
referred  the  rest  to  a  committee  and  all  the  cases  were 
ultimately  dismissed.  .  .  .  March  i,  forty  or  fifty  were 
sent  to  Philadelphia,  with  no  interference  on  the  part  of 
the  police  except  they  secured  a  list  of  the  names  and 
addresses  of  all  children  sent.  ...  It  was  rather  because 
the  sending  of  the  children  away  from  Lawrence  seemed 
an  un-American  and  an  unnecessary  war  measure  which 
hurt  the  community's  pride  that  vigorous  steps  were 
taken  to  prevent  the  children  going.  .  .  .  The  police 
authorities  are  entitled  to  the  credit  of  having  acted  with 
sincere  good  intentions  and  upon  grounds  not  wholly  un- 
reasonable. .  .  .  The  strikers  felt  that  the  refusal  of  the 
authorities  to  allow  the  children  to  leave  Lawrence  was 
a  serious  interference  with  their  rights.    They  had  under- 
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taken  in   all   cases  to   secure   the   consent   of   the  par- 
ents. .  .  .^* 

There  is  a  feeling  today  however  that  the  police  partly 
in  answer  to  a  public  demand,  overstepped  their  powers. 
.  .  .  Summary  restriction  of  the  liberty  of  the  parents 
to  send  their  children  out  of  town  because  their  purpose 
is  disapproved  of  or  because  the  authorities  feel  that  it 
is  not  necessary,  encroaches  upon  the  natural  rights  of 
parents  to  control  them.^^ 

Governor  Foss  of  Massachusetts  wrote  to  the  Attorney-Gen- 
eral ordering  an  investigation  and  the  taking  of  any  necessary 
action  to  assure  all  citizens  free  and  untrammelled  exercise 
of  their  rights.    No  action  was  taken. 

CRUEL   AND   UNUSUAL   PUNISHMENTS 

There  are  nowadays  no  "cruel  and  unusual  punishments" 
in  the  sense  of  the  constitutional  prohibition,  inflicted  by  any 
courts.  Plenty  of  them  are  inflicted  by  the  police  and  by 
officials  of  penal  institutions.  Torture  is  used  for  disciplinary 
purposes  or  to  secure  confessions  from  suspects.  This  cruelty 
is  general  and  is  used  against  workers  as  well.  Here  is  an 
instance  in  the  class  struggle: 

Among  the  strikers  gathered  in  by  the  police  (of  Pat- 
erson,  N.  J.)  was  a  mother  with  a  nursing  baby.  She 
was  fined  $10  and  costs  with  the  alternative  of  20  days 
in  jail.  She  was  locked  up  but  the  baby  was  not  allowed 
to  go  with  her.  In  24  hoiu^s  the  mother's  breasts  were 
filled  to  bursting  but  the  baby  on  the  outside  was  starv- 
ing. He  refused  to  take  any  other  form  of  food.  In  a 
few  hours  the  condition  of  the  mother  and  baby  was 
so  dangerous  that  Elizabeth  Gurley  Flynn  went  to  see  the 
Recorder.  She  told  him  the  baby  would  die.  .  .  .  He 
replied,  "That's  none  of  my  business."^^ 

no  HOURS  IN  A  STRAIGHT- JACKET 

Jacob  Oppenheimer,  confined  in  San  Quentin  penitentiary, 
California  for  murder,  tells  this  experience  with  disciplinary 
punishment: 
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The  straight- jacket,  made  of  coarse  canvas,  was  about 
4  feet  long  and  on  one  side  had  brass  eyelets  about  4 
inches  apart.  On  the  inside  were  two  canvas  pockets. 
.  .  .  The  guard  ordered  me  to  put  my  arms  into  the 
pockets.  Then  he  wrapped  the  canvas  folds  about  me 
and  .  .  .  began  lacing  it  tight  across  my  back.  He  then 
jerked  me  off  my  feet  and  flung  my  face  down  on  the 
floor.  He  braced  his  foot  against  my  back  and  laced  the 
cord  still  tighter  until  my  breath  came  in  short,  hard 
gasps.  .  .  .  No  conceivable  torture  can  be  worse  than 
no  hours  continuous  compression  in  that  canvas  con- 
strictor that  I  suffered  .  .  .  my  first  experience  in  the 
jacket  that  has  killed  and  maimed  many  prisoners.  .  .  • 
I  had  not  been  in  it  fifteen  minutes  when  sharp,  needle- 
like pains  began  shooting  through  my  fingers,  hands  and 
arms,  which  gradually  extended  to  my  shoulders  .  .  . 
within  half  an  hour  these  pains  shot  back  and  forth  like 
hghtning.  Cramping  pains  clutched  my  bowels;  my 
breath  pained  with  a  hot  dry  sensation.  The  brass  rivets 
ate  into  my  flesh,  and  the  cord  ground  into  my  back  until 
the  slightest  movement,  even  breathing,  was  an  added 
agony.  My  head  grew  hot  and  feverish,  and  a  burning 
thirst  seized  me  which  compelled  me  every  few  minutes 
to  ask  the  guard  for  water.  ...  As  the  hours  and  days 
passed  the  anguish  became  more  and  more  unbearable. 
I  slept  neither  night  nor  day.  .  .  .  The  bodily  excretions 
over  which  I  had  no  control  in  the  canvas  vice,  ate  into 
my  bruised  limbs  adding  pain  to  pain.  My  fingers,  hands 
and  arms  finally  became  numb  and  paralyzing  shock 
stunrifed  my  brain.  .  .  . 

Had  I  been  offered  a  dose  of  poison  I  would  have  drunk 
it  with  gratitude.  Thus  I  suffered  for  4  days  and  14 
hours  incessantly.  .  .  .  Released  I  reeled  off  to  my  cell 
where  I  sank  on  my  mattress  in  utter  collapse.  .  .  . 
I  managed  to  drag  off  my  saturated  clothes.  .  .  .  What 
a  sight  I  beheld.  My  hands,  arms,  and  thighs  were  fright- 
fully bruised,  and  had  all  the  colors  of  the  rainbow.  My 
body  was  shrivelled  like  that  of  an  old  man  and  a  hor- 
rible stench  arose  from  it.  I  sank  down  on  my  mattress 
and  never  arose  from  it  for  a  week.  .  .  . 

Prisoners  have  been  killed  and  crippled  for  life  in  the 
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jacket.     I  know  of  four  prisoners  who  in  one  year  at- 
tempted suicide  rather  than  be  subjected  to  its  tortures.^'' 

MARTIAL   LAW 

The  year  1892  witnessed  the  beginning  of  "state  martial 
law"  in  industrial  conflicts.  MiHtia  had  been  used  against 
strikers  as  early  as  1828,  and  both  state  and  federal  troops 
were  called  out  in  the  eastern  half  of  the  country  in  the  Great 
Riots  of  1877.  Before  about  1892,  the  military  was  regarded 
as  an  extension  of  the  civil  power.  They  assisted  the  civil 
officers  and  the  courts  to  preserve  order  and  protect  life  and 
property.  The  so-called  "martial  law"  meant  only  that  the 
soldiers  were  called  in  as  police.  It  did  not  mean,  as  it  has 
come  to  mean  since,  the  imprisonment  of  men  by  hundreds, 
a  trial  by  military  commissions,  suspension  of  the  writ  of 
habeas  corpus  and  a  supplanting  of  the  courts.  At  this  time, 
the  soldiers  had  no  more  right  than  a  chief  of  police  to  exer- 
cise such  powers. ^^ 

The  assumption  of  this  authority  under  "martial  law"  came 
about  from  their  function  of  protecting  life  and  property 
as  the  employers  conceived  it.  Protecting  the  strike-breakers 
brought  the  strikers  and  troops  into  collision.  The  local  civil 
authorities  sometimes  favored  the  strikers  and  often  remained 
neutral;  therefore  eflfectively  to  accomplish  the  protection  of 
the  strike-breakers  the  Governor  or  the  commander  proclaims 
"martial  law."  The  effect  is  thus  stated  by  federal  inves- 
tigators: 

In  Colorado  martial  law  has  been  in  effect  ten  times 
since  1894.  Similarly  in  Idaho  ...  on  several  occa- 
sions. .  .  .  Not  only  have  strikers  been  imprisoned  by 
military  courts,  but  thousands  have  been  held  for  long 
periods  in  "bull  pens."  Hundreds  have  been  deported 
from  the  State,  and  so  arrogant  have  the  troops  become 
upon  occasions  that  they  have  refused  to  obey  the  man- 
dates of  the  civil  courts.  .   .  . 

In  West  Virginia,  during  the  strike  of  the  coal-miners 
in  19 1 2,  martial  law  was  declared  and  the  writ  of  habeas 
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corpus  denied  in  spite  of  the  fact  of  a  direct  prohibition 
by  the  constitution  of  the  State,  in  spite  of  the  fact  that 
the  courts  were  open  and  unobstructed.  Persons  outside 
the  miUtary  zone  were  arrested,  dragged  before  miKtary 
courts,  tried,  and  sentenced  under  so-called  martial  law. 
Upon  appeal  to  the  Civil  courts  .  .  .  the  military  au- 
thorities were  upheld,  in  spite  of  the  oath  of  the  judges 
to  support  the  constitution  .  .  .  which  provides  that — 

No  citizen  unless  engaged  in  the  military  service  of 
the  State,  shall  be  tried  or  punished  by  any  military  court 
for  any  oflfense  which  is  cognizable  by  the  civil  courts 
of  the  State, 
and 

The  writ  of  habeas  corpus  shall  not  be  suspended. 

Although  uniformly  held  that  the  writ  of  habeas 
corpus  can  only  be  suspended  by  the  legislature,  in  these 
labor  disturbances  the  executive  has  in  fact  suspended 
or  disregarded  the  writ.  In  labor  cases  the  judiciary 
either  disregards  the  fact  that  the  writ  has  been  sus- 
pended by  the  executive  or  evades  the  issue.  In  non- 
labor  cases  the  courts  have  protested  emphatically  when 
the  executive  attempted  to  interfere.  In  cases  of  military 
operation  because  of  non-labor  disturbances,  the  judiciary 
has  almost  without  exception  protested  against  the  exer- 
cise of  any  arbitrary  power.  ...  In  labor  agitations  the 
judiciary  has  uniformly  upheld  the  power  exercised  by 
the  military,  and  in  no  case  has  there  been  any  protest 
against  the  use  of  such  power  or  any  attempt  to  curtail 
it,  except  in  Montana,  where  the  conviction  of  a  civiUan 
by  a  military  commission  was  annulled.' 


39 


This  statement  cites  the  cases  of  the  Kentucky  Night  Riders 
when  in  an  almost  real  insurrection,  the  writ  of  habeas  corpus 
was  not  suspended.**^ 


IN  IDAHO 


Martial   law   first   supplanted   civil   processes   in  industrial 
conflicts  during  the  strike  in  the  Coeur  d*Alenes  mines,  Idaho, 
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in  1892.  The  Mineowners*  Association  had  secured  an  injunc- 
tion restraining  the  striking  miners  from  interfering  with  the 
Association's  imported  strike-breakers.  The  Governor  issued 
a  proclamation  warning  the  men  against  even  using  moral 
suasion  to  keep  others  from  working,  and  threatened  martial 
law.  The  Frisco  mine  and  mill  were  shortly  after  destroyed 
and  several  men  were  killed.  Martial  law  was  then  declared, 
the  troops  arriving  the  next  day.  It  was  claimed  that  the 
sheriff  and  marshals,  having  been  elected  by  the  striking 
miners  would  not  act  against  them.  General  Curtis  of  the 
national  guard  removed  them  from  office  and  by  "Special 
Order,  No.  3"  said: 

Dr.  U.  S.  Sims,  of  Wallace,  Idaho,  is  hereby  appointed 
acting  sheriff  of  the  county  of  Shoshone,  and  is  empow- 
ered with  all  the  authority  of  that  office  under  martial 
law  now  in  force  in  said  county.  Dr.  Sims  was  the  physi- 
cian employed  by  the  mine-owners.  .  .  .  Immediately 
more  than  500  men  were  arrested  and  thrown  into  the 
*'Bull  Pen" — one  at  Kellogg  and  one  at  Wallace.  ...  Of 
the  500  some  were  released  on  parole,  some  on  bonds,  and 
about  75  were  held  for  two  months  against  most  of  whom 
no  charges  had  been  made.  .  .  .  Of  all  who  were  tried 
only  sixteen  were  convicted  .  .  .  and  those  for  contempt 
of  court.  They  would  not  refrain  from  moral  suasion. 
The  decisions  were  all  reversed  by  the  United  States 
Supreme  Court.  .  .  .^^ 

The  idea  of  a  military  officer  appointing  a  civil  officer  like 
a  sheriff  shows  that  the  only  law  was  armed  force. 

Seven  years  later  in  the  second  Coeur  d'  Alenes  strike,  the 
military  went  even  further.  The  trouble  arose  over  a  demand 
for  recognition  of  the  miners'  union;  and  the  sheriff  under- 
estimated the  danger.  The  leaders  organized  about  1,000 
miners,  seized  powder,  put  it  on  a  commandeered  train,  ran 
it  over  a  different  railroad,  and  blew  up  the  Bunker  Hill 
concentrator.  Four  days  later,  federal  troops  arrived.  Gov- 
ernor  Steunenberg   proclaimed   Shoshone  County   in    a   state 
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of  insurrection.  The  sheriff  and  county  commissioners  were 
removed  from  office — a  proceeding  later  approved  by  the 
Idaho  Supreme  Court;  and  Dr.  Hugh  France,  an  employee  of 
the  mine-owners,  was  appointed  "agent  for  the  State  of  Idaho,'* 
a  new  office.  The  candidates  for  county  commissioner  who 
had  been  defeated  at  the  last  election  were  put  in  office. 
Finally,  Dr.  France,  assisted  by  soldiers,  arrested  some  800 
miners  and  threw  them  in  the  "Bull  pen.** 

.  .  .  Eight  hundred  men  were  taten  from  the  mines  in 
their  working-clothes  and  driven  like  sheep  into  a  few 
box  cars  and  an  old  barn.  For  24  hours  they  remained 
without  food  or  drink;  and  for  three  weeks  they  were 
kept  in  these  places,  where  there  was  not  a  bed  and  not 
sufficient  room  for  all  of  them  to  lie  down  at  the  same 
time.  The  food  was  nauseating.  .  .  .  From  this  inhuman 
treatment  several  of  the  men  died,  and  many  contracted 
diseases  which  still  linger  with  them.  .  .  .  The  authori- 
ties were  pressed  either  to  prefer  charges,  try  them,  and 
punish  them,  or  to  release  them.  The  local  officials  in- 
sisted that  as  long  as  martial  law  prevailed  they  had  no 
power  to  act;  while  the  State  and  Federal  authorities 
insisted  they  were  only  to  preserve  peace  and  had  no 
power  over  the  men.  Thus  they  held  them  for  months 
with  these  evasive  excuses.  .  .  .'*^ 

Of  the  hundreds  arrested,  only  fourteen  were  convicted  of 
any  crime,  a  seventeen  year  old  boy  for  murder  in  the  second 
degree,  and  the  others  for  obstructing  the  U.  S.  mails,  though 
the  mail  train  was  declared  to  have  been  on  time  the  day 
of  the  trouble.  A  justice  of  the  peace  named  Flannagan, 
elected  by  the  people,  was  arrested  and  held  almost  five  months 
because  he  would  not  surrender  his  office  on  demand  of  the 
state  officers.  He  was  finally  released  without  being  charged 
with  a  crime.  The  defense  of  these  acts  by  the  Attorney- 
General  is  a  remarkable  admission: 

It  was  almost  impossible  not  to  make  a  mistake  in  the 
arrests  in  the  bull-pen.     Some  persons  were  arrested  by 


CIVIL    LIBERTY    AND    LABOR       241 

mistake  and  these  were  released  in  a  few  days — a  very 
large  number,  technically  guilty,  but  not  morally  guilty 
were  discharged  as  soon  as  the  situation  was  discovered. 
It  is  sometimes  stated  that  a  large  number  of  innocent 
persons  were  arrested  and  detained  without  warrant  .  .  . 
held  in  custody  an  unreasonable  time.  .  .  .  To  have  pro- 
ceeded by  complaint  before  a  magistrate  would,  owing 
to  the  nature  of  the  crimes,  the  large  number  of  wit- 
nesses to  be  examined  and  the  large  number  of  persons 
involved,  have  taken  a  much  longer  time  and  thereby 
occasioned  a  longer  imprisonment,  and  added  greatly  to 
the  public  expense.*^ 

Governor  Steunenberg,  asked  why  he  kept  men  in  jail  for 
months,  replied:  "I  do  not  think  it  safe  for  them  to  have 
their  liberty."  The  Governor  received  judicial  absolution 
from  the  Supreme  Court  of  Idaho  which  laid  down  these  doc- 
trines: 

(i)  That  in  case  of  an  insurrection,  the  governor  or 
mihtary  commander  may  for  the  purpose  of  suppressing 
it,  suspend  or  disregard  the  write  of  habeas  corpus;** 
that  the  truth  of  the  governor's  recital  of  causes  for  his 
acts  will  not  be  inquired  into  or  reviewed;  that  if  the 
local  ojQGicers  fail  in  their  duty  to  apply  to  the  governor 
to  proclaim  an  insurrection  in  existence,  he  may  issue 
such  proclamation  without  their  application. 

IN    COLORADO 

The  power  of  the  executive  to  use  troops  has  arisen  both 
with  respect  to  the  President  (see  below,  page  248)  and 
governors. 

The  usual  rule  has  been  that  troops  will  not  be  ordered 
imtil  asked  for  by  the  local  authorities,  with  convincing  proofs 
of  the  necessity.  An  interesting  case  in  1894  of  how  the 
Populist  governor  of  Colorado  met  this  eflfort  to  discredit  the 
workers  in  a  local  strike  should  be  noted.  In  response  to  the 
appeal  of  the  sheriff,  he  sent  three  companies  of  militia  to  El 
Paso  County.  He  also  sent  the  Adjutant-General  who  re- 
ported: 
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No  person  in  the  county  had  been  cnarged  with  any 
offense  in  regard  to  the  existing  labor  trouble.  .  .  . 
Neither  the  sheriff  nor  his  deputies  had  ever  been  resisted 
in  any  way.  I  told  Sheriff  Bowers  that  the  troops  were 
there  at  his  solicitation,  on  his  showing  no  process  had 
issued  from  the  courts,  the  military  was  not  subject  to 
his  order,  and  that  the  facts  would  at  once  be  made 
known  to  the  governor.*^ 

The  governor  promptly  ordered  the  troops  withdrawn. 
"When  the  local  authorities  fail  to  call  for  troops  where  they 
really  are  needed,  the  courts  in  Idaho  and  Utah  have  upheld 
the  governor  sending  troops  into  a  district  upon  his  own  ini- 
tiative. The  Colorado  decision  came  after  suspensions  of 
civil  laws,  during  the  Cripple  Creek  troubles  of  1903-4.*^ 

The  first  arrests  were  made  by  the  militia  on  September 
lo,  1903,  when  Charles  Campbell,  H.  H.  Kinney,  and 
three  others  were  held  on  the  grounds  of  military  neces- 
sity. No  charges  were  filed  against  them.  They  applied 
to  Judge  W.  P.  Seeds  of  the  district  court  for  writs  of 
habeas  corpus  .  .  .  which  were  issued  to  Adjutant  Gen- 
eral Bell  and  Brigadier  General  Chase,  returnable  on  Sep- 
tember 18.  .  .  .  On  the  1 8th,  for  return  to  the  writs, 
General  Chase  acknowledged  that  the  petitioners  were  in 
his  custody,  but  set  forth  the  order  of  the  Governor 
calling  out  the  national  guard  in  justification.  .  .  .  Judge 
Seeds  decided  that  it  was  imperative  that  the  petitioners 
be  produced  in  court.  .  .  . 

September  21,  about  90  cavalrymen  marched  through 
Cripple  Creek,  surrounded  the  Court  House  .  .  .  per- 
mitting no  person  to  pass  unless  an  official  or  a  press 
representative.  A  company  of  infantry  escorted  the  four 
petitioners  to  the  court-house  and  14  soldiers  entered  and 
with  loaded  guns  and  fixed  bayonets  guarded  them  until 
the  court  was  called  to  order  .  .  .  took  their  seats  and 
removed  their  hats  which  was  construed  as  a  submission 
to  the  court.  .  .  .  September  23,  thirty-four  armed  sol- 
diers brought  the  prisoners  into  court.  .  .  .  Eugene  Eng- 
ley  stated  that  the  court  was  no  longer  a  constitutional 
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court,  but  an  armed  camp,  refused  to  proceed  with  the 
military  present,  and  left  the  court  with  the  other  attor- 
ney for  the  petitioners.  .  .  .  The  court  ordered  that  the 
petitioners  be  discharged  from  custody,  deciding  that 
though  the  military  had  the  right  to  make  arrests,  the 
persons  arrested  must  be  immediately  turned  over  to  the 
civil  authorities,  and  commenting  on  the  troops  as  **of- 
fensive  to  the  court  .  .  .  unwarranted  and  unnecessary 
.  .  .  tolerated  because  it  was  the  national  guard.  .  .  . 
If  I  had  insisted  upon  its  withdrawal  a  conflict  would 
probably  have  arisen,  with  the  entire  national  guard  on 
one  side  and  a  mere  posse  comitatus  on  the  other." 

General  Chase  arose  and  saluting  the  court,  said:  "Act- 
ing under  orders  of  the  commander-in-chief,  I  must  at 
this  time  decline  to  obey  the  orders  of  the  court."  But 
later  in  the  day,  acting  on  instructions  telegraphed  by 
Governor  Peabody,  he  released  the  four  prisoners.*^ 

A  similar  case,  suggesting  the  Merryman  case  during  the 
Civil  War  (see  above,  page  135)  arose  when  the  same  Judge 
Seeds  during  this  strike  ordered  Colonel  Verdeckberg  to  re- 
lease one  Victor  Poole  from  custody.  Coroner  James  Doran 
who  attempted  to  serve  the  order  was  forcibly  ejected  from 
military  headquarters.  The  military  kept  Poole  in  custody,  ap- 
pealing from  Judge  Seeds  to  the  Supreme  Court  of  the  state. 
While  the  matter  was  pending,  a  charge  of  assault  to  kill  was 
brought  against  Poole  and  he  was  turned  over  to  the  sheriff. 
He  was  tried  shortly,  before  a  magistrate,  but  there  being 
no  witnesses  against  him,  he  was  discharged.'*® 

During  the  military  regime  at  Cripple  Creek  Governor 
Peabody  is  reported  to  have  declared  "There^is  no  martial  law 
in  Cripple  Creek  and  there  will  be  none."  A  Lieutenant  Mc- 
Clelland of  the  militia  declared,  when  it  was  pointed  out  to 
him  that  his  proceedings  were  in  violation  of  the  Constitu- 
tion *'To  Hell  with  the  Constitution.  We  aren't  going  by 
the  Constitution."  Assistance  to  families  of  the  strikers 
was  forbidden  except  through  military  channels.  Deporta- 
tions were  also  ordered  by  the  military. 

The  arrest  and  detention  by  the  military  of  Charles  Moyer, 
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an  officer  of  the  Western  Federation  of  Miners,  from  March 
30  to  June  15,  1904,  resulted  in  two  important  decisions 
which  have  since  buttressed  martial  law.^^  Moyer's  petition 
for  a  writ  of  habeas  corpus  was  refused  by  the  Colorado 
Supreme  Court  on  these  grounds; 

The  governor  has  the  power  to  call  out  the  militia  and 
his  determination  cannot  be  controverted;  the  militia  so 
called  has  the  right  to  arrest  and  detain;  a  person  im- 
prisoned for  aiding  and  abetting  insurrection  is  legally 
arrested  and  his  detention  is  legal. '° 

Justice  Steele  dissented  denying  the  governor's  power 
saying: 

He  has  no  power  to  arrest  a  person  who  may  commit 
a  crime.  As  the  privilege  of  the  writ  has  not  been  sus- 
pended, as  the  courts  are  open,  as  martial  law  does  not 
prevail,  and  as  no  charge  has  been  preferred  against  the 
petitioner,  he  should  be  discharged. 

Moyer  brought  action  for  damages  against  Governor  Pea- 
body  and  others  in  the  U.  S.  Circuit  Court,  claiming  that  he 
had  been  deprived  of  liberty  without  due  process  of  law  guar- 
anteed by  the  Constitution,  especially  the  Fourteenth  Amend- 
ment.*^^ 

The  Court  affirming  the  general  principle  that  the  execu- 
tive's decision  as  to  an  insurrection  cannot  be  questioned  and 
that  military  officers  may  lawfully  arrest,  declared  it  could 
not  act  unless  the  governor  was  guilty  of  wanton  abuse  of 
his  power.  An  appeal  was  taken  to  the  U.  S.  Supreme  Court 
where  the  decision  was  upheld,  as  it  claimed  that  public 
danger  warranted  the  substitution  of  executive  for  judicial 
process,  and  that  no  rights  under  the  federal  constitution  had 
been  violated. ^^ 

In  19 1 2  the  struggle  between  the  striking  coal-miners  in 
Cabin  Creek,  Paint  Creek  and  other  West  Virginia  fields  and 
the  armed  guards  acting  for  the  operators  had  produced  a 
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state  bordering  on  civil  war.  Governor  Glasscock  ordered 
out  the  militia  and  issued  a  proclamation  of  martial  law. 
This  was  later  cancelled  but  shortly  renewed  again.  The 
case  of  one  Nance  will  show  how  martial  law  worked.  Nance 
was  tried  by  a  military  commission  for  the  crime  of  telling 
a  private  policeman  formerly  in  the  militia  that  he  had  no 
right  to  place  a  man  under  arrest  without  a  warrant.  The 
incident  grew  out  of  a  fist  fight  between  an  Italian  and 
a  Negro.  The  order  of  the  Governor  following  the  second 
proclamation  reads: 

The  military  commission  is  substituted  for  the  criminal 
courts  of  the  district  covered  by  the  martial  law  procla- 
mation, and  all  offenses  against  the  civil  laws  as  they 
existed  prior  to  the  proclamation  of  Nov.  15  th  shall  be 
regarded  as  offenses  under  the  military  law  and  in  punish- 
ment therefor  the  military  commission  can  impose  such 
sentences  either  heavier  or  lighter,  than  those  imposed 
under  the  civil  law,  as  in  their  judgment  the  offender 
may  merit  .  .  .  cognizance  of  offenses  against  the  civil 
laws  as  they  existed  prior  to  Nov.  15  th,  committed  prior 
to  the  declaration  of  martial  law  and  unpunished  will 
be  taken  by  the  military  commission. ^^ 

Nance  petitioned  for  a  writ  of  habeas  corpus  on  the  facts: 

The  petitioner,  a  civilian  in  private  life,  having  at  no 
time  been  a  member  of  the  military  forces  of  the  State 
.  .  .  was  arrested  by  the  military  forces  and  incarcerated 
in  a  military  guard-house  at  the  town  of  Pratt,  .  .  . 
under  military  guard.  He  was  taken  before  a  military 
commission  appointed  by  the  governor  and  arraigned 
upon  a  charge  of  having  violated  sec.  143,  Code  of  West 
Virginia  .  .  .  said  offence  was  charged  in  the  specifica- 
tion and  conclusively  proven  by  the  evidence  to  have 
been  committed,  if  committed  at  all,  on  the  7th  day  of 
Nov.  19 12,  eight  days  before  the  declaration  of  martial 
law  of  the  governor.  .  .  .  He  was  tried  and  convicted 
by  the  m.ilitary  commission,  sentenced  to  five  years  in  the 
State  penitentiary  at  Moundsville  .  .  .  the  sentence  was 
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affirmed  by  the  governor  and  he  was  Imprisoned  ...  at 
the  time  of  the  alleged  commission  of  the  crime  (and 
since)  the  civil  courts  of  the  county  were  in  full  and 
undisturbed  exercise  of  all  the  powers  and  functions  con- 
ferred upon  them  by  law.^* 

The  Supreme  Court  of  "West  Virginia  denied  the  writ  basing 
its  decision  upon  the  Idaho  and  Colorado  cases,  cited  above. 
Justice  Robinson  dissented,  citing  two  provisions  in  the  West 
Virginia  Constitution  that  look  conclusive  to  a  layman: 

Article  I,  section  3 ;  The  provisions  of  the  Constitution 
of  the  United  States  and  this  state  are  operative  alike 
in  a  period  of  war  as  in  time  of  peace  and  any  departure 
therefrom  or  violation  thereof  under  the  plea  of  necessity 
is  subversive  of  good  government  and  tends  to  anarchy 
and  depostism. 

Article  III,  section  4;  The  privilege  of  the  writ  of  ha- 
beas corpus  shall  not  be  suspended. 

In  a  second  Important  case  involving  "Mother  Jones"  and 
others  arrested  for  helping  conduct  the  strike.  Justice  Rob- 
inson gave  this  dissenting  opinion: 

Petitioners  were  arrested  in  the  city  of  Charleston  on 
a  warrant  of  a  justice  of  the  peace,  a  civil  court,  charg- 
ing them  with  civil  oflfenses,  that  of  a  conspiracy  to 
inflict  bodily  injury  on  persons  whose  names  were  un- 
known and  other  offenses.  They  were  taken  before  the 
justice  In  sight  of  the  court  house  where  the  civil  courts 
of  the  county  were  open  and  in  exercise  of  their  powers. 
Instead  of  giving  the  accused  preliminary  examination, 
and  upon  the  finding  of  probable  cause  holding  them  to 
answer  the  grand  jury,  the  justice  directed  the  special 
constable  having  them  in  charge,  by  endorsement  on  the 
warrant  to  deliver  them  to  the  military  authorities  in 
the  so-called  military  district.  They  were  so  delivered 
and  were  about  to  be  put  on  trial  before  a  military  com- 
mission .  .  .  for  the  same  offenses  charged  before  the 
civil    court.  .  .  .  That   court   In   absolute   disregard   of 
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their  rights  and  the  law  governing  it,  sent  them  to  the 
military  authorities  in  a  distant  part  of  the  county.  .  .  . 
This  illegal  procedure  alone  entitled  the  petitioners  to  be 
remanded  to  the  civil  courts.  .  .  .  Yet  it  simply  illus- 
trates the  extreme  to  which  disregard  of  the  Constitution 
and  legal  procedure  has  run.  Instead  of  recognizing  the 
true  order  of  the  statute  whereby  a  militia  is  to  aid  the 
civil  authorities,  the  law  is  reversed  and  the  civil  authori- 
ties used  to  aid  the  military  power.  Verily,  indeed,  has 
the  military  power  been  made  absolutely  independent  and 
dominant  in  West  Virginia.^^ 

Other  incidents  of  this  strike,  of  interest  in  this  connection, 
■e  affidavits  by  the  five  members  of  the  military  commission 
lat  although  the  defendants  were  guilty  of  all  the  charges 
:here  was  not  a  county  justice  in  West  Virginia  who  would 
nd  them  guilty;'*  the  Judge  Advocate's  declaration  that 
rhis  court  is  not  bound  by  the  Code  of  West  Virginia"  and 
le  sentencing  of  one  Joe  Raines  to  five  years  imprisonment 
)r  obstructing  a  train  *'by  words. "^^ 

In  sharp  contrast  to  the  courts  which  have  legalized  martial 
w,  students  of  constitutional  law  see  no  authority  for  it. 
imson  says  there  is  no  martial  law  in  reality,  save  in  an 
lemy's  country  in  time  of  actual  warfare.  Martial  law  is 
le  will  of  the  commander,  not  law  at  all. 

H.  W.  Ballantine,  another  student  says: 

It  is  believed  that  there  is  no  warrant  in  the  history  of 
constitutional  government  for  vesting  in  the  governor 
as  commander  of  the  military  forces  of  the  State  the 
absolute  discretionary  power  of  arrest  and  as  a  logical 
consequence,  of  life  and  death,  so  that  his  command  or 
proclamation  may  take  the  place  of  a  statute,  and  con- 
vert larceny  into  a  capital  offence,  or  going  beyond  legis- 
lative power  deprive  citizens  unreasonably  and  arbitrarily 
of  life  or  liberty  without  review  in  the  courts.  .  .  . 

The  true  view,  undoubtedly,  is  that  during  a  riot  or 
other  disturbance,  militiamen  and  their  officers  are  au- 
thorized to  act  merely  as  a  body  of  armed  police  with 
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the  ordinary  powers  of  police  oincers.  Their  miUtary 
character  cannot  give  them  immunity  for  unreasonable 
excess  of  force.  The  governor  of  the  State  as  commander 
of  militia  is  merely  the  chief  conservator  of  the  peace 
and  entirely  destitute  of  power  to  proclaim  martial  law 
.  .  .  punish  criminals,  or  subject  citizens  to  arbitrary 
military  orders.^^ 

THE  USE  OF  FEDERAL  TROOPS 

Federal  troops  have  rarely  been  used  against  strikers  and 
almost  exclusively  in  railroad  strikes  which  interfere  with  the 
mails  or  commerce  between  states.  The  use  of  the  U.  S. 
soldiers  during  the  railway  strike  of  1894  aroused  an  almost 
threatening  situation  in  several  states  involving  the  right  of 
the  federal  government  to  send  troops  into  a  state  against  its 
will.  Several  governors  protested  vigorously,  and  Waite  of 
Colorado  declared  that  ^'President  Cleveland  had  no  right  to 
make  war  upon  his  state.'*  A  squad  of  federal  troops  arrested 
forty-eight  of  his  constituents  and  took  them  before  a  federal 
judge  for  trial.^® 

The  most  significant  controversy  arose  between  President 
Cleveland  and  Governor  John  P.  Altgeld  of  Illinois.  Illinois 
had  not  asked  for  federal  troops  to  protect  her  citizens.  But 
the  federal  officials  in  Chicago,  judges,  district  attorney  and 
marshal,  appealed  for  help  "to  move  the  mails  and  enforce 
the  court  orders."  President  Cleveland  without  consulting 
the  state  authorities  ordered  troops  to  Chicago.  He  justified 
his  act  under  sections  5298-9  of  the  Revised  Statutes  passed 
in  1 861  to  strengthen  Mr.  Lincoln's  war  powers.  They 
provide: 

That  when  on  account  of  unlawful  combinations,  as- 
semblages, or  rebellion  against  the  authority  of  the  United 
States,  it  becomes  impracticable  in  the  judgment  of  the 
President  to  enforce  by  judicial  proceedings  the  laws,  it 
shall  be  lawful  to  call  for  the  militia.  .  .  . 

That  when  domestic  violence,  insurrection,  or  con- 
spiracies in  any  State  oppose  or  obstruct  the  laws  of  the 
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United  States  or  the  due  execution  thereof,  it  shall  be 
lawful  and  the  duty  of  the  President  to  suppress  suck 
by  force. 

Governor  Altgeld  telegraphed  the  President: 

Surely  the  facts  have  not  been  presented  to  you.  .  .  . 
It  is  entirely  vinnecessary  and,  as  it  seems  to  me  unjus- 
tifiable. .  .  .  The  State  of  Illinois  is  not  only  able  to 
take  care  of  itself,  but  it  stands  ready  today  to  furnish 
the  Federal  government  any  assistance  it  may  need  else- 
where. ...  I  protest  against  this  and  ask  the  immediate 
withdrawal  of  Federal  troops.  .  .  . 

President  Cleveland:  Federal  troops  were  sent  to  Chi- 
cago in  strict  accordance  with  the  Constitution  and  laws 
of  the  United  States,  upon  the  demand  of  the  post-office 
department  that  obstructions  to  the  mails  should  be  re- 
moved, and  upon  the  representation  of  the  judicial  offi- 
cers .  .  .  that  process  of  the  Federal  Courts  could  not 
be  executed  .  .  .  and  upon  abundant  proof  that  con- 
spiracies existed  against  the  commerce  between  the 
States.  .  .  . 

Governor  Altgeld:  Your  answer  to  my  protest  in- 
volves some  startling  conclusions  and  ignores  and  evades 
the  question  at  issue — that  is  that  the  principle  of  local 
self-government  is  just  as  fundamental  as  that  of  Fed- 
eral supremacy.  You  calmly  assume  that  the  Executive 
has  the  legal  right  to  order  Federal  troops  into  any  com- 
munity in  the  United  States  in  the  first  instance,  when- 
ever there  is  the  slightest  disturbance,  and  that  he  can  do 
this  without  any  regard  to  the  question  as  to  whether 
the  commimity  is  able  to  and  ready  to  enforce  the  law 
itself.  .  .  .  Inasmuch  as  Federal  troops  can  do  nothing 
but  what  State  troops  can  do  there  .  .  .  and  believing 
that  the  ordering  out  of  the  Federal  troops  was  unwar- 
ranted, I  again  ask  their  withdrawal.  .  .  . 

President  Cleveland:  ...  It  seems  to  me  that  In  this 
hour  of  danger  and  public  distress,  discussion  may  well 
give  way  to  active  efforts  on  the  part  of  all  in  authority 
to  restore  obedience  to  law  and  to  protect  life  and 
property. '^^ 
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INJUNCTIONS 

One  of  the  repeated  grievances  of  organized  labor  is  that 
its  rights  have  been  invaded  in  wholesale  fashion  by  injunc- 
tions. 

It  is  charged  by  the  workers  that  the  courts  by  the 
unwarranted  extension  of  their  powers  in  the  issuance 
of  injunctions,  have  not  only  grievously  injured  the 
workers  individually  but  have  by  contempt  procedure, 
consequent  upon  disobedience  to  such  injunctions,  de- 
prived the  workers  of  the  right,  fundamental  to  Anglo- 
Saxon  institutions  to  be  tried  by  jury.^° 

Since  early  in  the  eighties  there  has  been  a  constantly  In- 
creasing use  of  the  injunction  against  the  rights  to  organize, 
strike,  and  picket.  In  the  mass  of  material  and  issues  we  can 
only  indicate  how  injunctions  have  been  used  to  curtail  these 
rights  by  forcing  men  to  work,  by  denying  the  right  to  a  trial 
by  jury,  and  by  curtailing  freedom  of  movement  and  as- 
semblage. 

An  injunction  is  an  order  by  a  judge  of  a  court  of  equity 
(not  a  criminal  court)  forbidding  the  persons  enjoined  from 
doing  certain  acts  that  may  injure  the  property  of  others, 
especially  if  the  injury  is  one  difficult  or  impossible  to  be 
repaired  by  an  award  of  damages.  Refusal  to  obey  the  injunc- 
tion— that  is,  the  doing  of  the  forbidden  act — is  contempt  of 
court,  and  may  be  punished  by  the  judge  who  issued  it,  with 
a  fine  or  jail  sentence.  In  labor  cases  the  injunction  came  to 
be  an  order  forbidding  strikers  or  their  leaders  from  doing 
certain  acts  in  furtherance  of  the  strike,  on  the  ground  that 
injury  to  the  employers  would  follow.  The  workers  claim 
that  these  anti-labor  injunctions  are  made  so  broad  as  prac- 
tically to  forbid  strikes.  Peaceful  acts  are  enjoined,  such  as 
sending  telegrams  or  paying  out  strike  monies,  acts  not  in 
themselves  criminal  but  for  which  they  can  be  tried  and 
sentenced  by  a  judge.  Through  the  injunction,  the  judge 
becomes  a  censor  over  the  striker's  acts,  before  they  are  com- 
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litted.     Men   are  punished  not   for  actual  crimes  but  for 
3t  obeying  an  injunction. 

The  whole  issue  is  well  illustrated  by  the  case  of  Eugene 
•ebs  in  1894,  during  the  railway  strike  in  Chicago  of  150,000 
lembers  of  the  American  Railway  Union  in  sympathy  with 
strike  against  the  Pullman  Palace  Car  Company.  The  union 
)rbade  any  of  its  members  handling  Pullman  cars  in  trains, 
he  strike  spread  over  the  entire  country  and  in  a  few  days 
ed  up  the  traffic  of  the  central  and  western  United  States, 
he  federal  government  interfered  on  the  ground  that  refusal 
>  haul  the  trains  was  an  obstruction  of  the  mail  and  of  inter- 
ate  commerce: 

The  attorney  general  (of  the  United  States)  indicated 
that  it  might  be  advisable  instead  of  relying  entirely  upon 
warrants  issued  under  the  criminal  statutes  against  per- 
sons actually  guilty  of  the  oflfense  of  obstructing  the 
United  States  mails,  to  apply  to  the  courts  for  injunctions 
which  would  restrain  and  prevent  any  attempt  to  commit 
such  offense  .  .  .  basing  such  proceedings  on  the  propo- 
sition that  under  the  Constitution  these  subjects  were 
in  the  exclusive  care  of  the  United  States  .  .  .  that  Fed- 
eral courts  could  intervene  under  general  principles  of 
law  .  .  .  and  under  the  Act  against  conspiracies  in  re- 
straint of  trade,  July  2,  1890.^^ 

The  U.  S.  attorney  applied  to  the  judges  of  the  Circuit 
)ourt  at  Chicago,  and  they  issued  on  July  2,  1894,  the 
amous  "Catling  Gun'*  Injunction,  the  first  important  in- 
unction against  strikers.    It  reads  in  part: 

To  Eugene  V.  Debs,  George  W.  Howard,  and  L.  W. 
Rogers,  of  the  American  Railway  Union,  Sylvester  Kel- 
liher  .  .  .  (twelve  others  named)  .  .  .  and  to  all  other 
persons  combining  and  conspiring  with  them,  and  to  all 
other  persons  whomsoever:  You  are  hereby  restrained, 
commanded,  and  enjoined  absolutely  to  desist  and  refrain 
from  in  any  way  or  manner  interfering  with,  hindering, 
obstructing,  or  stopping  any  of  the  business  of  any  of 
the  following  named  railroads: — 
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Atchison,  Topeka,  and  Santa  Fe  Railroad, 

Baltimore  and  Ohio  Railroad, 

.  .  .  (20  others  named), 
as  common  carriers  of  passengers  and  freight  between  or 
among  any  States  of  the  United  States,  and  from  in  any 
way  interfering  with  ...  or  stopping  any  mail  trains, 
express  trains,  whether  freight  or  passenger,  engaged  in 
inter-state  commerce  .  .  .  and  from  in  any  manner 
interfering  with  any  train  carrying  the  mail  .  .  .  any 
engines,  cars,  or  rolling  stock  .  .  .  from  injuring  or 
destroying  any  of  the  property  of  said  railroads,  engaged 
in  or  for  the  purpose  of,  or  in  connection  with  inter- 
state commerce,  or  the  carriage  of  the  mails  of  the  United 
States;  .  .  .  from  entering  on  the  grounds  or  premises 
.  .  .  from  injuring  or  destroying  any  part  of  the  tracks, 
road-bed,  or  road,  or  permanent  structures  .  .  .  displac- 
ing or  extinguishing  any  of  the  signals  .  .  .  spiking  any 
of  the  switches  .  .  .  uncoupling  or  in  any  way  hamper- 
ing the  control  of  cars,  etc.,  .  .  .  and  from  compelling 
or  inducing,  or  attempting  to  compel  or  induce,  by 
threats,  intimidation,  persuasion,  force,  or  violence  any  of 
the  employees  of  the  said  railroads  to  refuse  to  perform 
any  of  their  duties  as  employe  of  the  said  railroads  in  con- 
nection with  interstate  business  ...  or  carriage  of  the 
mails;  and  from  compelling  ...  or  inducing  ...  by 
threats,  intimidation,  etc.  .  .  .  any  of  the  employes  of 
the  said  railroads  ...  to  leave  the  service  of  such  rail- 
roads, and  from  preventing  any  person  whatever,  by 
threats,  etc.  .  .  .  from  entering  the  service  .  .  .  and 
from  doing  any  act  whatever  in  furtherance  of  any  con- 
spiracy or  combination  to  restrain  either  of  said  railroad 
companies  or  receivers  in  the  free  and  unhindered  control 
and  handling  of  interstate  commerce  .  .  .  and  from 
ordering,  directing,  aiding,  assisting,  or  abetting,  in  any 
manner  whatever,  any  person  or  persons  to  commit  any 
of  the  acts  aforesaid.  .  .  . 

And  it  is  further  ordered  that  the  aforesaid  injunc- 
tion .  .  .  shall  be  in  force  and  binding  upon  such  of  the 
defendants  as  are  named  in  the  bill  from  and  after  service 
upon  them  of  the  writ  .  .  .  and  shall  be  binding  upon 
said  defendants  whose  names  are  alleged  to  be  unknown 
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.  .  .  after  the  service  of  such  writ  upon  them  respect- 
ively by  the  reading  of  the  same  to  them  or  by  the  publi- 
cation thereof  by  posting  and  printing  .  .  .  and  shall 
be  binding  upon  all  persons  whatsoever  who  are  not 
named  herein  from  and  after  the  time  when  they  shall 
severally  have  knowledge  of  the  entry  of  such  order  and 
the  existence  of  said  injunction.*^ 

(Signed)    William  A.  Woods, 
P.  S.  Grosscup, 

Judges. 

Comparison  of  the  terms  of  this  omnibus  injunction  with 
;he  charges  against  the  earlier  strikers  (see  above,  page  15) 
vill  show  that  the  liberty  enjoyed  by  them  had  not  greatly 
:hanged,  at  least  in  the  courts.  Debs  and  others  were  arrested 
'for  open  and  defiant  disobedience'*  of  the  injunction,  refused 
o  give  bail,  and  at  a  hearing,  December  14,  they  were 
ound  guilty  of  contem.pt  and  sentenced  to  three  and  six 
nonths  imprisonment.     The  court  held  that  it  could  restrain 

public  nuisance  such  as  it  declared  this  strike  to  be;  that 
he  punishment  for  contempt  was  not  a  denial  of  the  right 
o  a  trial  by  jury  because  the  proceeding  was  limited  to  equity 
ases;  and  that  its  jurisdiction  arose  out  of  the  act  of  July 
,  1890,  against  conspiracies  in  restraint  of  inter-state  com- 
lerce.®^ 

The  U.  S.  Supreme  Court  affirmed  the  decision  May  27, 
895,  declaring  that  trial  by  jury  had  not  been  denied,  but 
asing  its  conclusions  on  the  general  right  of  the  United 
tates  to  enforce  its  laws,  rather  than  on  the  specific  authority 
f  the  Inter-State  Commerce  Act.®* 

Outside  the  legal  doctrines  involved,  these  facts  are  clear. 
)ebs  had  committed  no  crime,  and  had  urged  peaceful  meas- 
res.  The  charge  of  contempt  was  based  on  the  sending  of 
;legrams  concerning  the  strike.  The  omnibus  injunction  was 
)  broad  that  the  strike  could  not  be  conducted  without  vio- 
ting  it.  Debs  claimed  the  injunction  and  the  arrests  broke 
le  strike.  An  attempt  to  convict  him  of  crime  failed.  He 
id  three  others  were  arrested  during  the  strike  on  indict- 
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ments  for  complicity  in  obstructing  the  mails  and  interfering 
with  inter-state  commerce,  but  the  case  was  never  brought 
to  trial.^^ 

The  Report  of  the  Federal  Commission  on  Industrial  Rela- 
tions in  19 1 5  cites  the  Debs  case  in  illustrating  the  different 
attitude  assumed  by  the  courts  on  the  same  question: 

The  inconsistency  between  the  decision  in  the  Debs 
case  wherein  it  is  held  that  the  control  of  Congress  over 
inter-state  commerce  is  so  complete  that  it  may  regulate 
the  conduct  of  the  employees  engaged  therein  to  the  ex- 
tent of  enjoining  them  from  going  on  a  sympathetic 
strike,  and  the  decision  in  the  Adair  case  wherein  it  is 
held  that  Congress  has  so  little  power  over  the  conduct 
of  those  engaged  in  inter-state  commerce  that  it  cannot 
constitutionally  forbid  employers  engaged  therein  from 
discharging  their  employees  merely  because  of  their  mem- 
bership in  a  union.     (208  United  States  Reports,) 
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How  the  injunction  may  be  used  to  deny  freedom  of  as- 
semblage is  shown  by  one  issued  by  Judge  H.  P.  O'Brien  of 
the  Michigan  Circuit  Court  in  19 13  restraining  miners  in  the 
copper  strike: 

from  picketing  in  or  about  or  in  the  vicinty  of  the  mines 
...  or  on  or  near  the  highways  used  by  the  employees 
of  said  mines  .  .  .  from  gathering  or  parading  in  large 
numbers  or  in  any  numbers  at  or  in  the  vicinity  of  the 
premises  of  the  said  complainants  or  on  the  highways 
over  which  the  employees  of  said  complainants  pass  to 
work. 

Ninety-nine  men  were  arrested  by  the  militia  for  violating 
this  injunction  and  haled  before  the  court  for  contempt.  The 
Michigan  Supreme  Court  dissolved  this  injunction  but  re- 
established It  later  with  the  significant  omission  of  any  re- 
straint upon  peaceful  meetings  and  parades. 

In  the  Ann  Arbor  cases  in  1893  the  workers  claimed  that 
men  were  practically  ordered  to  work  by  an  injunction.    The 
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:ase  was  decided  by  Judge  William  Howard  Taft.  The  men 
lad  gone  on  a  sympathetic  strike  in  accordance  with  a  by-law 
>f  their  union.  This  was  declared  inoperative  and  illegal, 
md  they  were  directed  to  return  to  work  or  be  in  contempt  of 
:ourt.    They  returned  and  the  strike  was  broken. 

THE  CHICAGO  ANARCHISTS 

By  1886  the  propaganda  of  the  Anarchists  had  excited  the 
public  mind.^^  May  i  of  that  year  had  been  set  for  a  country- 
svide  demand  for  an  8 -hour  day,  backed  by  strikes,  and  in- 
spired by  the  success  of  the  powerful  Knights  of  Labor.  The 
entire  nation  was  at  tension,  dreading  an  outburst.  At  this 
psychological  moment  came  the  **Haymarket  bomb'*  in  Chi- 
cago ending  in  what  labor  has  always  charged  was  the  judicial 
murder  of  the  so-called  "Chicago  Anarchists,"  members  of 
the  International  Workingmen's  Association.  The  facts  are 
told  by  the  Governor  of  Illinois,  John  P.  Altgeld:^* 

On  the  night  of  May  4,  1886,  a  public  meeting  was 
held  on  the  Haymarket  Square  in  Chicago;  there  were 
from  800  to  1,000  people  present,  nearly  all  of  them 
being  laboring  men.  There  had  been  trouble  growing  out 
of  the  effort  to  introduce  an  8 -hour  day,  resulting  in  some 
collisions  with  the  police,  in  one  of  which  several  labor- 
ing people  were  killed  (riot  at  McCormick  Reaper 
Strike,  May  3,  1886),  and  this  meeting  was  called  as  a 
protest  against  alleged  police  brutailty.  .  .  .  The  meet- 
ing was  orderly  and  was  attended  by  the  Mayor  (Carter 
Harrison,  Sr.)  who  remained  until  the  crowd  began  to 
disperse  and  then  went  away.  As  soon  as  Capt.  John 
Bonfield  .  .  .  learned  that  the  Mayor  had  gone,  he  took 
a  detachment  of  police  and  hurried  to  the  meeting  for 
the  purpose  of  dispersing  the  few  that  remained,  and  as 
the  police  approached  a  bomb  was  thrown  by  some  un- 
known person,  which  exploded  and  wounded  many,  and 
killed  several,  among  the  latter  being  one  Mathew  Degan. 
A  number  of  persons  were  arrested,  and  after  a  time 
August  Spies,  Albert  R.  Parsons,  Louis  Lingg,  Michael 
Schwab,  Samuel  Fielden,  George  Engel,  Adolph  Fischer, 
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and    Oscar   Neebe   were   indicted   for    the   murder    of 
Mathew  Degan.^® 

Their  dramatic  trial  began  June  21,  1886,  before  Judge 
Joseph  E.  Gary,  and  attracted  international  interest.  Parsons, 
the  only  native  American  of  the  group  had  escaped  capture 
and  was  in  hiding  at  the  opening  of  the  trial,  but  moved  by 
what  he  deemed  the  injustice  of  the  proceedings  he  suddenly 
returned  to  share  the  fate  of  his  companions.  The  trial  was 
based  on  a  novel  theory  of  ^'constructive  crime."  A  contem- 
porary account  declares: 

The  prosecution  could  not  discover  who  had  thrown 
the  bomb  and  could  not  bring  the  really  guilty  men  to 
justice,  and  as  some  of  the  men  were  not  at  the  Hay- 
market  meeting,  it  was  forced  to  proceed  on  the  theory 
that  the  men  indicted  were  guilty  of  murder  because 
it  was  claimed  they  had  at  various  times  in  the  past 
uttered  and  printed  incendiary  and  seditious  language, 
practically  advising  the  killing  of  policemen,  etc.  .  .  . 
a»d  were  therefore  responsible  for  the  murder.  .  .  . 
Oscar  Neebe  was  sentenced  to  1 5  years  imprisonment  and 
all  the  other  defendants  were  sentenced  to  be  hanged.  .  .  . 

The  conviction  was  appealed  to  the  Supreme  Court  of  Illi- 
nois which  affirmed  the  verdict  on  September  zoJ°  Of  this 
decision  The  Chicago  Enquirer  said: 

The  evidence  manufactured  by  the  detectives  .  .  .  did 
not  satisfy  the  higher  court,  aad  dutifully  the  latter  fur- 
nished what  was  lacking.  ...  In  short  the  Supreme 
Court  of  our  State  has  made  out  an  entirely  new  case 
against  the  defendants;  the  original  one,  it  is  presumed, 
was  no  good. 

Application  for  a  writ  of  habeas  corpus  was  made  in  behalf 
of  Spies  and  others  to  the  United  States  court,  but  denied, 
and  the  denial  affirmed  by  the  United  States  Supreme  Court.^^ 
Soon  after  this  Lingg  committed  suicide.     The  sentence  of 
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Fielden  and  Schwab  was  commuted  to  imprisonment  for  life, 
and  Parsons,  Fischer,  Engel  and  Spies  were  hanged  on  Novem- 
ber II,  1886.  Six  years  later  Governor  Altgeld  pardoned  the 
three  men  in  prison,  giving  his  reason  in  part  as  follows: 

It  is  clearly  shown  that  Ryse  was  appointed  special 
bailiflF  at  the  suggestion  of  the  State's  attorney,  and  that 
he  did  summon  a  prejudiced  jury  which  he  believed 
would  hang  the  defendants;  and  further  that  the  fact 
that  Ryse  was  summoning  only  that  kind  of  man  was 
brought  to  the  attention  of  the  court  before  the  panel 
was  full,  and  it  was  asked  to  stop  it,  but  refused  to  pay 
any  attention.  .  .  .  The  State  has  never  discovered  who 
it  was  that  threw  the  bomb  .  .  .  and  the  evidence  does 
not  show  any  connection  whatever  between  the  defend- 
ants and  the  man  who  did  throw  it.  The  trial  judge 
said:  "The  conviction  has  not  gone  on  the  ground  that 
they  did  have  actually  any  personal  participation  in  the 
particular  act  which  caused  the  death  of  Degan,  but  pro- 
ceeds upon  the  ground  that  they  had  generally  by  speech 
and  print,  advised  large  classes  of  people,  not  particular 
individuals  ...  to  commit  murder.  This  case  is  with- 
out a  precedent."  No  judge  in  a  civilized  country  has 
ever  laid  down  such  a  rule  before. 

It  is  shown  here  that  the  bomb  was,  in  all  probability, 
thrown  by  some  one  seeking  personal  revenge,  that  .  .  . 
for  a  number  of  years  there  had  been  labor  troubles,  and 
in  several  cases  a  number  of  laboring  people,  guilty  of 
no  offense,  had  been  shot  down  in  cold  blood  by  Pin- 
kerton  men,  and  none  of  the  murderers  were  brought  to 
justice. 

It  is  further  shown  that  much  of  the  evidence  was 
a  pure  fabrication;  that  some  of  the  prominent  police 
ofiScials  .  .  .  not  only  terrorized  ignorant  men  by  throw- 
ing them  into  prison  and  threatening  them  with  tortures 
if  they  refused  to  swear  to  anything  they  desired,  but 
that  they  offered  money  and  employment  to  those  who 
would  consent.  .  .  .  Further  that  they  deliberately 
planned  to  have  fictitious  conspiracies  formed  in  order 
that  they  might  get  the  glory  of  discovering  them.  .  .  . 


2s8       CIVIL   LIBERTY   IN   THE   U.  S. 

I  have  examined  all  the  evidence  against  Neebe,  and  it 
utterly  fails  to  prove  even  the  shadow  of  a  case  against 
him.  Some  of  the  other  defendants  were  guilty  of  using 
seditious  language,  but  even  this  cannot  be  said  of 
Neebe.  ...  It  is  further  charged  that  the  judge  con- 
ducted the  trial  with  malicious  ferocity,  that  every  ruling 
was  in  favor  of  the  State  .  .  .  that  page  after  page  of 
the  record  contains  insinuating  remarks  of  the  judge, 
made  in  the  hearing  of  the  jury,  and  with  the  evident  in- 
tent of  bringing  the  jury  to  his  way  of  thinking.  ...  I 
do  not  care  to  discuss  this.  ...  I  therefore  grant  an  ab- 
solute pardon  to  Samuel  Fielden,  Oscar  Neebe,  and 
Michael  Schwab,  this  26th  day  of  June,  1893.^^ 

The  final  statements  of  the  defendants,  while  colored  by 
the  drama  in  which  they  acted  are  significant  of  the  issues 
involved.    August  Spies  said  to  the  Court: 

Now  these  are  my  ideas.  I  cannot  divest  myself  of 
them,  nor  would  I,  if  I  could.  And  if  you  think  you  can 
crush  out  these  ideas  that  are  gaining  ground  more  and 
more  every  day  ...  by  sending  us  to  the  gallows;  if 
you  would  once  more  have  people  suffer  the  penalty  of 
death  because  they  have  dared  to  tell  the  truth  .  .  .  and 
I  defy  you  to  show  where  we  have  told  a  lie  ...  I  say,  if 
death  is  the  penalty  for  proclaiming  the  truth  then  I  will 
proudly  and  defiantly  pay  the  costly  price!  Call  your 
hangman!  Truth  crucified  in  Socrates,  in  Christ,  in  Gior- 
dano Bruno,  in  Huss,  Galileo  still  lives  .  .  .  they  and 
others  whose  name  is  legion  have  preceded  us  on  this  path. 
We  are  ready  to  follow.  .  .  . 

Spies'  last  words  were: 

There  will  come  a  time  when  oiir  silence  will  be  more 
powerful  than  the  voices  you  strangle  today. 

The  memory  of  the  Chicago  anarchists  is  still  a  profound 
inspiration  to  large  masses  of  laboring  people,  and  November 
II  every  year  is  marked  with  solemn  memorial  services  for 
them. 
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THE  COURTS  AND  THE  WORKERS 

The  administration  of  the  law  as  it  concerns  the  constitu- 
tional rights  and  personal  liberties  of  the  workers  was  at- 
tacked as  defective  and  partisan  to  the  interests  of  property, 
throughout  this  period.  The  best  statement  of  this  view  is 
in  the  principal  report  of  the  Commission  on  Industrial  Rela- 
tions (191 5,  pages  38-61). 

With  regard  to  the  federal  courts  it  is  startling  and 
alarming  to  citizens  generally,  and  in  particular  to  the 
workers,  to  learn  that  the  consensus  of  federal  decision 
is  to  the  effect  that  the  section  of  the  Constitution  de- 
fining the  rights  of  citizens  (The  Bill  of  Rights)  apply 
only  to  federal  jurisdiction  and  in  reality  protect  the 
citizen  only  against  the  action  of  the  federal  govern- 
ment. The  only  sections  protecting  the  citizens  under 
ordinary  circumstances  are  the  thirteenth  amendment, 
prohibiting  involuntary  servitude,  and  the  fifteenth  pro- 
tecting the  right  to  vote.^^ 

With  the  "bills  of  rights"  of  the  states,  the  situation  as 
far  as  the  workers  is  concerned  is  somewhat  different, 
since  in  many  jurisdictions  these  have  been  used  00  numer- 
ous occasions  to  afford  substantial  protection  to  them  in 
their  personal  rights.  The  workers  call  attention  particu- 
larly, however,  to  the  long  list  of  statutes,  city  ordinances 
and  military  orders  abridging  freedom  of  speech  and  press 
which  have  not  been  interfered  with  by  the  courts,  and 
when  tested  have  almost  uniformly  been  upheld  by  the 
state  and  federal  courts.  They  also  point  to  the  grave 
injury  done  to  th^  worker,  individually  and  collectively, 
by  the  thousands  of  arrests  that  have  been  made  in  labor 
disputes  with  no  just  cause  and  with  no  relief  from  either 
the  courts  or  the  executive;  to  the  denial  upon  numerous 
occasions  of  the  writ  of  habeas  corpus;  to  the  fact  that 
where  workers  have  been  grievously  injured,  brutally 
treated,  or  interfered  with  in  pursuit  of  their  guaranteed 
rights  by  other  classes  of  citizens  or  ojQ&cials,  the  courts 
have  not  interfered  and  the  perpetrators  have  gone  un- 
punished." 
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Commission  on  Industrial  Relation  (191 5)  Report  1, 
pages  47-49- 

Other  grievances  against  the  courts  complained  of  by  the 
workers  are  that  biased  juries  are  selected  to  try  labor  cases 
and  that  the  law's  costs  and  delays  often  make  it  impossible 
for  them  to  secure  justice  because  they  cannot  afford  the 
time  or  money  required  to  take  their  cases  to  the  highest 
courts. 

To  sum  this  up  we  quote  from  the  Report  of  the  Com- 
mittee on  Industrial  Relations  On  Justice  and  Liberty,  page 

97' 

When  governmental  institutions  are  thus  corrupted 
and  used  as  instruments  of  oppression  men  can  only  resist 
with  such  power  as  they  have,  not  alone  for  the  protec- 
tion of  themselves  and  their  families  but  for  the  preserva- 
tion of  the  fundamental  rights  of  themselves  and  their 
fellow-citizens.  Resistance  to  the  usurpers  of  govern- 
mental power  and  to  those  who  pervert  to  base  uses  the 
official  power  with  which  they  are  clothed  was  made  the 
key-stone  of  the  American  nation,  and  Abraham  Lincoln 
on  a  most  solemn  occasion  said: 

"If  by  mere  force  of  numbers  a  majority  should  deprive 
a  minority  of  any  clearly  written  constitutional  right, 
it  might,  in  a  moral  point  of  view  justify  revolution 
.  .  .  certainly  would  if  such  a  right  were  a  vital  one." 
(Inaugural,  March  4,  1861.) 

The  grave  danger  in  the  United  States  is  that  on  ac- 
count of  the  enormous  area  and  the  sense  of  isolation  of 
each  section  as  regards  the  others,  the  encroachment  upon 
fundamental  rights  and  the  subversion  of  local  govern- 
ment will  be  permitted  to  gain  ground  without  the  effec- 
tive protests  of  the  entire  nation  until  the  liberties  of  ali 
citizens  are  hanging  in  the  balance. 


CHAPTER  Vn 

FREEDOM  OF  SOCIAL  THOUGHT 

The  climax  of  the  struggle  for  liberty  has  been  the  conflict 
during  the  last  fifty  years  between  reformist  and  radical 
groups  seeking  to  change  society  by  some  definite  theory, 
and  on  the  other  hand,  the  police  power  of  the  state.  Since 
the  chief  way  to  change  society  is  by  changing  its  mind,  these 
groups  need  the  widest  freedom  of  organization  and  propa- 
ganda— the  right  to  what  Mill  called  ''freedom  of  communi- 
cation," and  which  is  here  roughly  termed  "freedom  of  social 
thought."  This  is  a  complex  modern  need,  and  includes 
freedom  of  belief  and  of  research,  freedom  to  organize  and 
agitate  in  every  way  with  protection  against  mob  violence 
and  any  arbitrary  interference.  This  chapter  lists  deniak 
of  these  rights. 

These  social  reformers  believe  that  eugenics  or  anarchism 
or  universal  suffrage  for  example,  will  work  a  conscious  ame- 
lioration in  man's  lot.  They  are  moved  often  by  humani- 
tarian benevolence;  more  recently  by  a  serious  design  to  re- 
form mankind  by  science.  They  are  not  new;  their  first 
activities  in  the  United  States  were  discussed  in  chapter  III. 
After  about  1825  they  preached  Utopianism,  the  rights  of 
labor,  sex  equahty,  and  the  like.  Then,  one  movement — 
the  abolition  of  slavery — came  to  overshadow  the  others  for 
half  a  century,  though  temperance  and  the  rights  of  women 
were  not  neglected.  Meanwhile,  exiles  from  the  older  Euro- 
pean civilizations,  from  about  1848  on,  had  brought  more 
sophisticated  ideas  on  social  progress, — in  anarchism  and 
Marxian  socialism.  Then  came  the  theory  of  evolution  to 
give  the  social  reformers  a  philosophy  on  which  to  base  their 
hope  of  directing  change.    Thus,  when  the  national  intellect 
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recovered  from  the  prostration  of  the  Civil  War,  it  began 
organizing  for  enquiry  and  propaganda  along  many  lines. 

The  new  ideas  met  two  opposing  forces:  the  conservatism 
of  the  authoritarian  classes,  and  the  inertia  of  the  herd  mind. 
The  first  opposed  them  because  their  privileges  and  profits 
were  best  maintained  by  the  status  quo.  The  masses  opposed 
them  from  their  instinctive  fear  of  change,  bulwarked  by 
traditional  religion  and  morality.  This  popular  antagonism 
has  sometimes  been  native  and  spontaneous;  oftener  it  has 
been  aroused  and  exploited  by  the  ruling  classes.  They  have 
even  been  clever  enough  to  align  the  people  against  move- 
ments clearly  in  behalf  of  the  people  and  against  these  ex- 
ploiters. Popular  opposition  to  birth-control,  for  example, 
has  been  fostered  by  the  classes  who  profit  by  surplus  labor, 
yet  who  themselves  limit  their  own  families. 

The  struggle  resolved  itself  into  one  issue — to  enjoy  free- 
dom of  communication  in  spite  of  the  police  powers.  Both 
the  necessity  for  this  freedom  and  also  the  nature  of  the  police 
power  must  be  better  understood  if  the  cases  are  to  be  clear. 

You  can  change  a  democracy  only  by  education.  The  rule 
of  a  tyrant  is  forbidden;  and  you  can't  use  force, — for  the 
people  are  the  force,  either  by  mobs  or  votes.  You  must 
change  their  minds.  In  a  sense  the  entire  modern  struggle 
for  liberty  is  for  possession  of  the  means  of  changing  the 
people's  minds,  the  means  of  education  and  the  means  of  com- 
munication. They  may  be  viewed  as  one,  for  communica- 
tion in  a  large  sense  is  but  a  public  way  of  teaching.  The 
social  reformer,  therefore,  must  enjoy  the  freest  communica- 
tion,— communication  from  a  picket  to  a  scab,  from  a  nurse 
to  a  woman  weary  of  child  bearing,  from  a  Socialist  on  a 
soap-box  to  a  crowd  in  the  public  street,  from  the  crowd  to 
the  President,  from  the  press  of  an  anarchist  to  his  fellow- 
anarchists  through  the  mails.  Anti-liberty  means  to  silence 
the  picket  by  an  injunction,  the  nurse  by  a  birth-control  ban, 
the  Socialist  by  a  nuisance  ordinance,  the  crowd  by  breaking 
up  meetings,  the  anarchist  by  a  postal  censorship.     And  all 
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these,  please  observe,  are  legal  methods.  Of  course,  both  the 
advocate  and  his  audience  must  have  freedom  of  conscience — 
the  right  to  believe  whatever  they  think  they  find  in  the 
facts.  They  must  also  enjoy  protection  and  the  right  to  law, 
but  these  are  the  means,  not  the  end.  The  end  is  communi- 
cation; not  indeed  a  new  problem,  but  one  in  which  new 
factors  have  been  introduced  by  the  mechanical  extensions 
of  communication,  and  by  the  fact  that  public  opinion  has 
become  an  almost  ponderable  force.  For  example,  the  postal 
censorship  forbidding  the  mailing  of  a  motion-picture  film 
presenting  problems  of  birth-control  meant  to  be  shown  in 
clinics  exclusively  for  women,  presents  a  complex  problem  in 
liberty. 

The  question  next  arises  then;  "how  has  freedom  of  com- 
munication for  ideas  that  are  repugnant  both  to  conservative 
interests  and  the  people  been  denied?"  Once  it  would  have 
been  done  by  mobs;  but  we  find  little  violence  against  these 
social  movements  which  is  at  all  comparable  to  that  used 
against  Mormons  or  Abolitionists  in  the  thirties.  It  is  hard 
to  mob  an  idea,  and  moreover  an  idea  is  not  realized  as  a  threat 
to  the  community.  The  mob  spirit  is  not  easily  aroused  against 
an  abstraction.    To  mob  a  negro  or  a  scab  is  a  different  matter. 

Therefore,  the  suppression  of  disturbing  ideas  was  turned 
over  to  the  police  power.  Violations  of  liberty  in  this  field 
are  not  extra-legal,  but  are  achieved  through  the  state  itself. 
The  new  coercion  was  by  laws,  executives,  and  courts.  It 
was  far  more  effective  than  violence  because  it  was  legal  and 
had  the  organized  force  of  the  community  behind  it.  The 
effect  is  the  same, — to  enforce  the  will  of  the  majority  upon 
the  rest  of  the  community  for  what  is  claimed  to  be  the 
welfare  of  the  whole.  The  tyranny  of  the  majority  is  given 
a  new  name — "the  police  power." 

Let  us  add  at  once  that  the  police  power  is  necessary,  and 
that  it  has  in  its  modern  form  accomplished  many  beneficial 
things.  But  let  us  add  that  it  has  been  extended  to  permit 
very  dangerous  invasions  of  civil  liberty.     Moreover  this  new 
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power  of  suppression  is  precisely  the  same  whether  inspired 
by  popular  prejudices  or  the  selfish  intrigues  of  privileged 
classes. 

This  conflict  between  liberty  and  the  police  power  is  frankly 
admitted  by  the  legalist: 

Before  the  doctrine  of  evolution,  natural  rights  were 
regarded  as  immutable,  substantive,  eternal,  not  to  be 
changed  by  external  conditions.  .  .  .  About  the  middle 
of  the  19  th  century  the  courts  of  the  country  invented 
what  is  spoken  of  as  the  police  power,  which  may  be  said 
for  all  practical  purposes  to  be  unaffected  by  the  private 
rights  theory.  The  government  may  exercise  the  police 
power  unrestricted  by  the  constitutional  limitations  to 
be  found  in  the  Bill  of  Rights.-*^ 

The  following  reconciliation  is  attempted  by  an  authority: 

Civil  liberty  is  the  freedom  of  entering  into  legal  re- 
lations with  others  and  of  appeahng  in  any  manner  to 
pubHc  opinion  or  sentiment.  This  liberty  must  be  sub- 
ject to  manifold  restaints  in  behalf  of  the  public  wel- 
fare, and  as  a  constitutional  right  has  no  specific  con- 
tent. .  .  .  But  certain  spheres  of  liberty  may  be  singled 
out  as  withdrawn  from  the  police  powers  in  this  sense 
that  the  pursuit  of  certain  objects,  or  certain  forms  of 
activity  cannot  in  themselves  be  regarded  as  elements 
of  public  danger.  Such  special  recognition  is  given  by 
our  courts  to  freedom  of  religion,  of  speech  and  press, 
and  of  assembly,  and  by  foreign  constitutions  and  laws 
to  the  freedom  of  migration,  occupation  and  associa- 
tion.^ 

Most  Americans  would  be  surprised  to  learn  that  their 
cherished  "constitutional  liberties*'  have  no  specific  content; 
and  are  only  withdrawn  from  the  police  power  as  harmless 
forms  of  activity.  When  they  mean  anything,  the  police 
power  is  alert  to  interfere.  It  is  therefore  of  supreme  import- 
ance that  we  understand  this  vast  power. 

All   the  definitions  are  vague,  as  when  Goodnow  calls  it 
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"the  power  which  is  exercised  in  the  interest  of  pubHc  safety 
or  convenience."  Roughly,  it  is  the  supreme  coercive  force 
of  the  community  exerted  upon  its  members  for  the  sake  of 
"safety,  health,  or  morals."  In  its  prime  function — the  pro- 
tection of  life  and  property — it  is  the  basis  of  our  organized 
states,  and  cannot  be  objected  to  except  by  those  who  do  not 
believe  in  organized  states.  In  the  emergency  of  war  it  pro- 
tects life  and  property  against  external  force,  and  is  recognized 
as  inherent  in  sovereignty.  Both  war  and  peace  powers  hold 
dangers  to  civil  liberty.  But  in  practice,  the  state's  duty  of 
protecting  life  and  property  must  be  conceded,  and  so  also 
the  dangers  of  its  misuse. 

But  the  police  power  proves  to  be  extremely  variable — at 
one  moment  reaching  out  to  forbid  the  dissemination  of  birth- 
control,  and  at  another  so  shrinking  that  it  cannot  prevent 
the  toil  of  little  children  in  field  or  factory.  Civil  liberty  is 
chiefly  concerned  in  its  extensions.  First,  in  its  function  of 
protector,  it  reaches  out  to  cover  acts  such  as  speaking  or 
printing,  that  present  no  danger  to  life  or  property,  but  are 
declared  to  have  a  "tendency"  to  create  conditions  from 
which  such  danger  may  arise.  The  pohce  claim  a  duty  to 
disperse  or  even  forbid  meetings  and  to  censor  publications 
that  may  conceivably  sometime,  somewhere,  incite  somebody 
to  crime.  Since  there  are  no  tests  for  such  "constructive" 
crimes,  the  police  power  seizes  a  wide  field  for  suppression. 

The  next  step  seems  even  more  logical.  If  the  police  power  is 
useful  to  protect  us  against  loss  of  life  and  limb  by  violence 
why  not  let  it  protect  us  against  such  losses  by  disease?  Good- 
now  makes  this  interest  in  health  the  origin  of  the  modern 
developments  of  the  police  power.  Urban  industrial  condi- 
tions demand  good  health  and  at  the  same  time  menace  it. 
The  success  of  preventive  medicine  enabled  the  government 
to  take  measures  against  disease, — first  against  disease  itself, 
then  by  the  same  logic  against  the  causes  of  disease.  It 
invented  quarantines,  vaccination,  pure  food  regulations, 
safety  laws  and  traffic  cops.  How  beneficial  much  of  this 
has  proven!    These  protections  of  a  man's  bodily  welfare  were 
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justified  on  two  grounds:  first,  sickness  and  death  are  botH 
a  current  expense  and  a  capital  loss  to  society;  second,  the 
sick  may  communicate  many  of  their  diseases  to  the  well. 
There  were  bitter  struggles  over  the  right  to  live  and  die 
your  own  way,  even  if  you  killed  others  en  route.  But  gen- 
erally in  the  field  of  health  the  police  power  has  won  out 
all  along  the  line. 

But  when  the  police  power  discovered  that  the  causes  of 
crime  and  diseases  were  not  only  physical  but  also  social  and 
moral,  it  forgot  its  common-sense  basis  in  safety  and  health 
and  undertook  transcendental  tasks.  It  was  extended  finally 
to  protect  us  against  states  of  mind  or  morals  that  were 
declared  to  be  diseased  and  so  to  threaten  the  safety  or  health 
of  the  community.  The  psychological  crimes  of  which  the 
police  gradually  took  cognizance  were  of  four  main  kinds: 
(i)  beliefs  that  were  in  some  way  inimical  to  bodily  health 
(Christian  Science);  (2)  beliefs  that  tended  to  undermine 
the  moral  basis  of  society  (the  Mormons'  polygamy,  or  the 
advocacy  of  birth-control);  (3)  beliefs  that  threatened  the 
form  of  the  state  (woman's  suffrage  or  Socialism) ;  (4)  be- 
liefs that  denied  the  state  itself,  and  so  attacked  the  police 
power  and  its  officers  (anarchism). 

Three  interpretations  of  police  power  complete  the  ma- 
chinery of  suppression:  first,  its  extension  to  cover  words  or 
acts  which  might  have  a  tendency  to  produce  mental  states 
from  which  overt  dangers  might  spring;  second,  the  justifi- 
cation of  preventative  measures  to  keep  persons  from  uttering 
words  or  performing  acts  with  this  dangerous  tendency; 
third,  the  recognition  by  the  courts  of  the  right  of  executive 
oflScials  to  issue  regulations  which  have  far-reaching  effects. 
The  courts  will  not,  for  example,  review  an  order  of  depor- 
tation by  the  Secretary  of  Labor  or  a  revocation  of  second- 
class  mail  privileges  by  the  Postmaster-General. 

It  begins  by  enforcing  things  that  are  good  for  the  body 
and  ends  by  enforcing  things  that  are  not  good  for  the  soul. 
It  works   by  the  quaint  but   dangerous  analogy   that   quar- 
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antine  prevents  small-pox,  therefore,  censorship  will  prevent 
bolshevism!  It  proceeds  from  preserving  the  peace  to  pre- 
serving the  status  quo.  This  force  for  safety  soon  translates 
safety  into  "law  and  order"  and  this  into  "the  established 
order."  It  changes  health  into  comfort,  and  comfort  into 
peace  of  mind,  which  means  no  agitation,  no  freaks,  no  tam- 
pering with  things  as  they  are. 

So  we  find  the  police  power  dabbling  in  all  sorts  of  mys- 
teries. It  prosecutes  the  Mormons  for  polygamy  and  the 
Spiritualist  for  necromancy.  It  pursues  the  ignorant  or  avari- 
cious for  not  sending  their  children  to  school.  It  amends  the 
Constitution  and  prevents  the  drinking  of  alcohol.  It  forbids 
the  circulation  of  knowledge  of  birth-control,  yet  itself  ex- 
periments with  the  sterilization  of  the  feeble-minded,  and  so 
tampers  with  a  liberty  of  grave  import  though  one  not  men- 
tioned in  the  Bill  of  Rights.  And  it  does  all  this,  not  because 
ignorance  or  drunkenness  are  bad  for  the  fool  or  the  drunkard, 
but  because  the  fool  and  the  drunkard  are  bad  for  the  rest 
of  us.  The  community  takes  to  enforcing  on  the  individual 
what  it  thinks  is  good  for  itself:  and  the  only  possible  curb 
on  it  is  to  persuade  the  public  that  a  given  police  measure 
has  no  value  for  safety  and  comfort. 

The  lover  of  liberty  must  concede  the  social  worth  of 
these  achievements  of  the  police  power.  But  he  must,  when 
it  oversteps  the  limit  of  protection  from  physical  dangers, 
condemn  it.  He  must  resist  when  it  asserts  the  right  to 
police  ideas.  The  only  standard  by  which  to  test  a  change 
in  ideas  is  trial  and  error.  But  the  inevitable  tendency  of  the 
police  power  is  to  make  everybody  conform  to  a  common 
standard.  It  must  quell  every  disturbance  of  mental  peace; 
it  obeys  one  law, — the  law  of  averages.  It  never  concedes 
that  the  individual  has  any  right,  capacity,  or  desire  that 
cannot  find  satisfaction  in  the  self-preserving  purposes  of  the 
majority.  Least  of  all  can  the  police  power  be  persuaded  that 
the  safety  and  health  of  society  demand  freedom  of  change. 
In  theory  of  course,  it  accepts  individual  liberty  as  a  healthful 
thing  for  society.    Freund  says: 
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Public  policy  assumes  the  superiority  of  the  social  over 
the  individual  interests.  The  highest  conception  of  the 
state,  however,  repudiates  the  absolute  and  unquestioning 
subordination  of  the  individual  to  society  and  insists  upon 
the  preservation  of  individual  liberty  as  an  essential 
factor  in  civilization,  and  one  which  will  lead  ultimately 
to  a  more  perfect  social  welfare  though  it  may  produce 
temporary  disturbances  or  delays  in  the  accomplish- 
ment of  what  is  believed  to  be  the  public  good.  ...  It 
is,  however,  regarded  as  contrary  to  constitutional  liberty 
to  exercise  compulsory  control  over  public  opinion  and 
agitation  which  refrains  from  the  practice  or  incitement 
of  violence,  or  from  injury  to  private  rights,  and  the 
constitution's  attempt,  in  part  at  least,  to  secure  this 
liberty  by  special  guarantees.' 

Unfortunately  governments  do  not  act  upon  this  "highest 
conception  of  the  state,"  nor  will  they  tolerate  "temporary 
disturbances  or  delays  in  what  is  believed  to  be  the  public 
good.'*  In  many  constitutions  the  guarantee  of  religious 
liberty  contains  a  police  power  clause  excepting  from  pro- 
tection "acts  against  public  safety  or  morals."  Nor  will  the 
post  office  transmit  information  on  contraception  though 
there  is  herein  neither  incitement  to  violence  or  injury  to 
private  rights.*  Freund  neatly  sums  up  the  whole  danger 
thus: 

The  exercise  of  the  police  power  might  conceivably 
serve  the  purpose  of  guiding  or  checking  intellectual 
movements  so  as  to  further  the  ideas  of  the  government 
of  what  is  beneficial  to  society  or  state.  Such  a  purpose 
is,  however,  disclaimed  by  liberal  governments,  and  the 
guaranty  of  freedom  of  religion  and  of  speech  and  press 
removes  the  pursuit  of  ideal  interests  on  the  whole  from 
the  operation  of  the  police  power.^ 

This  seems  too  naive;  the  phrases  "might  conceivably"  and 
"such  a  purpose  is  disclaimed  by  liberal  governments"  hint 
that  the  author's  tongue  was  in  his  cheek.  The  cases  pre- 
sented here  prove  that  governments  habitually  use  the  police 
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power  to  "guide  and  check  intellectual  movements,'*  and  that 
the  pursuit  of  "ideal  interests"  is  not  removed  from  its 
operation. 

FREEDOM   OF  CONSCIENCE 

Freedom  of  conscience  is  the  foundation  of  freedom  of 
communication.  We  must  be  free  to  study  anything  and 
believe  anything.  These  rights  have  been  pretty  well  won, 
and  science  has  the  largest  possible  right  of  research. 

In  the  religious  field,  liberty  today  means  that  you  may 
believe  and  preach  whatever  you  wish;  but  the  police  power 
will  not  accept  your  religious  belief  as  justification  for  any 
act  judged  dangerous  to  the  safety  or  morals  of  the  commu- 
nity. You  may  hold  any  old  faith  or  invent  a  new  one.  You 
may  utter  praise  or  contempt  of  the  Christian  religion,  or  of 
any  other  in  comparison  with  the  Christian  religion.  Reli- 
gious belief  is  so  assured  that  in  New  York  it  was  held  to  be 
a  violation  of  the  Constitution  to  ask  a  witness  if  he  were 
an  agnostic.^  The  old  crime  of  blasphemy  is  almost  dead.  To 
call  Christ  a  bastard  and  the  Virgin  Mary  a  whore,  once 
fined  by  Chancellor  Kent  because  it  "undermined  the  gov- 
ernment" is  now  held  to  be  neither  lewd  or  lascivious.^  There 
is  an  occasional  effort  to  punish  blasphemy: 

Michael  X.  Mockus,  a  free-thought  lecturer  .  .  .  came 
to  Waterbury,  Conn.,  to  deliver  a  series  of  lectures  in 
the  Lithuanian  tongue  to  an  incorporated  Lithuanian 
Free  Thought  Association.  He  uttered  some  phrases  al- 
leged to  be  blasphemous  under  a  statute  passed  in  1642. 
He  was  arrested,  tried  in  the  City  Court,  and  found 
guilty  .  .  .  and  sentenced  to  ten  days  in  jail.  An  appeal 
to  the  District  Court  was  taken  where  the  jury  disagreed, 
and  a  retrial  was  ordered  for  December  6,  19 16.  The 
case  was  apparently  never  heard.* 

The  Catholic  Church  suffered  an  occasional  attack,  due  not 
so  much  to  religious  antagonism  as  to  the  fear  that  Irish  and 
Latin  Catholics  were  invaders  who  might  be  by  priests  formed 
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into  a  secret  political  macliine  to  capture  the  state.  The 
principal  discrimination  against  them  is  in  the  public  schools, 
which  often  reflect  Protestantism.  In  the  nineties  a  revival  of 
the  ELnow-Nothing  spirit  produced  a  considerable  anti-Cath- 
olic agitation,  half-sectarian,  half-political,  in  the  Middle 
West.  Its  organ  was  the  "A.  P.  A."  or  American  Protective 
Association.  The  old  issue  of  religious  instruction  in  public 
schools  was  dragged  out,  and  a  few  minor  political  victories 
were  won  on  it.^  There  was  no  serious  trouble,  though  the 
Democratic  Party,  with  which  most  of  the  Irish  Catholics 
were  affiliated,  found  it  expedient  to  re-affirm  the  constitu- 
tional guarantee  of  religious  liberty  in  its  platform  in  1896.^® 

Against  Jews  social  discrimination  exists,  especially  with 
respect  to  clubs,  employment  and  exclusions  from  hotels. 
This  antagonism  is  racial  and  economic  as  well  as  religious. 
But  all  of  these  discriminations  against  Catholics  and  Jews 
involve  no  real  interference  with  belief. 

There  has  been  complaint  that  religious  liberty  is  not  com- 
plete because  the  state  exempts  church  property  from  taxa- 
tion and  enforces  laws  for  the  protection  of  the  Christian 
Sabbath,  and  against  blasphemy  of  the  Christian  religion  only. 
These  are  at  once  justified  because  they  strengthen  the  police 
power,  "for  the  good  of  society:" 

It  is  alone  needful  to  note  that  the  justification  of  all 
such  legislative  action  resides  not  in  the  demands  of  re- 
ligion nor  in  the  competition  of  one  form  of  religion 
with  another,  but  solely  in  the  demands  of  social  order, 
safety,  and  propriety  .  .  .  opposition  to  tax-exemption 
loses  all  force  when  the  exemption  is  made  for  the  good 
of  society.^^ 

Here  we  have  the  church  used  as  an  adjunct  of  the  police 
power.  The  modern  state  is  not  concerned  with  man's  reli- 
gious ideas  so  long  as  he  does  not  act  contrary  to  the  purposes 
of  the  state  itself.  If  he  does  his  religion  is  no  excuse.  The 
Constitution  of  New  York  asserts  the  superiority  of  the 
police  power  thus: 
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.  .  .  but  the  liberty  of  conscience  here  secured  shall  not 
be  so  construed  as  to  excuse  acts  of  licentiousness  or 
justify  practices  inconsistent  with  the  peace  or  safety 
of  this  state. 

And  the  courts  have  fortified  this  in  such  decisions  as: 

No  man  can  be  permitted  to  set  up  his  religious  belief 
as  a  defense  to  the  commission  of  an  act  which  is  in  plain 
violation  of  the  law  of  the  state. ^^ 

The  statement  of  this  doctrine  for  the  nation  touches  the 
Mormons.  In  1852  their  Church  proclaimed  the  dogma  of 
plural  marriages.  They  sincerely  believed  that  women  so 
**sealed"  to  an  elder  of  the  Church  stood  a  better  chance  of 
salvation;  polygamy  was  the  will  of  God.  Congress  on  July 
I,  1862,  passed  an  act  declaring  that  every  person  who  had 
a  husband  or  wife  living,  yet  married  another  person  in  the 
United  Territory  was  guilty  of  bigamy  and  punishable  by  a 
fine  of  not  over  $500.00  and  by  im.prisonment  for  not  more 
than  five  years. ^^  When  the  test  cases  under  this  law  came 
before  the  United  States  Supreme  Court,  the  following  answer 
was  made  to  the  defense  of  polygamy  under  the  First  Amend- 
ment, guaranteeing  religious  liberty: 

Congress  was  deprived  of  all  legislative  power  over 
mere  opinion,  but  was  left  free  to  reach  actions  which 
were  in  violation  of  social  duties  or  subversive  of  good 
order  .  .  .  there  never  has  been  a  time,  in  any  State  in 
the  Union,  when  polygamy  was  not  an  oflfense  against 
society,  cognizable  by  the  civil  courts,  and  punishable. 
...  It  is  impossible  to  believe  that  the  constitutional 
guarantee  of  religious  freedom  was  intended  to  prohibit 
legislation  in  respect  to  this  most  important  element  in 
social  life — marriage:  while,  from  its  very  nature  the 
sacred  obligation  is,  nevertheless,  in  most  civilizations,  a 
civil  contract,  and  usually  regulated  by  law.   .  .  . 

Laws  are  made  for  the  government  of  actions,  and 
while   they   cannot   interfere  with  mere   religious   belief 
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.  .  .  ttey  may  with  practises.  .  .  .  Suppose  one  reli- 
giously believed  that  human  sacrifices  were  a  necessary 
part  of  religious  worship,  would  it  be  seriously  contended 
that  the  civil  government  could  not  interfere  to  prevent 
sacrifices?  Can  a  man  excuse  his  practices  .  .  .  because 
of  his  religious  belief?  To  permit  this  would  be  to  make 
the  doctrines  of  religion  superior  to  the  law  of  the  land; 
and  in  effect  be  to  permit  every  citizen  to  become  a  law 
unto  himself.  Government  could  exist  only  in  name. 
...  It  matters  not  that  his  belief  was  a  part  of  his  reli- 
gion; it  was  still  a  belief  and  a  belief  only.^* 

The  complete  repudiation  by  the  Supreme  Court  of  the 
power  of  religion  to  dictate  our  acts  would  surprise  our  Pu- 
ritan, Quaker  and  Huguenot  forefathers.  It  leaves  nothing 
to  religion  but  what  the  Court  contemptuously  refers  to  as 
"religious  belief  and  opinions.*'  We  are  in  this  dilemma:  if 
we  want  to  preserve  the  idea  of  freedom  of  religion  we  must 
believe  that  the  civil  law  by  some  gift  of  infallibility 
always  expresses  the  true  will  of  God;  and  this  at  once  leads 
to  an  established  church,  in  this  case  the  church  that  beheves 
in  monogamy.  That  becomes  the  government  chvirch.  This 
view  was  frankly  stated  by  Justice  Bradley  in  the  Mormon 
Church  Cases  ;^^  that  the  religious  argument  was  no  defense 
since  the  prohibition  of  polygamy  was  based  on  "enlightened 
civilization  and  Christianity."  Or,  second,  we  can  throw 
religious  freedom  overboard  and  admit  that  the  police  power 
over  religious  practices  arises  from  the  ideals  of  the  majority, 
the  sort  of  tyranny  already  described. 

What  happened  in  Utah  during  the  Mormon  regency  is 
too  confused  for  this  study.  The  Mormons  violated  the  liber- 
ties of  their  opponents  to  the  same  degree  their  own  had  been 
violated.  Their  history  is  one  of  tumult,  massacre,  riot  and 
official  gunmen,  called  "Danites."  On  the  other  hand  their 
own  rights  to  law  and  civil  rights  in  politics  were  constantly 
denied.  In  other  states  Mormon  missionaries  in  conflict  with 
the  community  morality  have  suffered  violence  and  deporta- 
tion.   Here  is  an  example: 


FREEDOM  OF  SOCIAL  THOUGHT        273 

Elder  W.  S.  Berry  and  Henry  Thompson  were  laboring 
as  missionaries.  ...  A  meeting  was  appointed  on  Au- 
gust 10,  1884,  at  the  house  of  James  Condor,  on  Cane 
Creek,  Lewis  County,  Tenn.  Elder  Jones  was  reading  a 
discourse  at  Mr.  Garrett's  house  when  suddenly  a  mob 
of  men  in  fantastic  garbs  and  masked  faces  .  .  .  made 
him  prisoner  and  proceeded  to  Mr.  Condor's.  They  made 
the  latter  prisoner.  .  .  .  David  Hinson  entered  the  house 
where  Elder  Gibbs  was  engaged  in  selecting  texts  from 
the  Scripture.  .  .  .  He  took  a  gun  from  its  hooks  over 
the  door  and  shot  Elder  Gibbs  down.  Elder  Berry  ob- 
served other  of  the  mobocrats  enter.  .  .  .  He  simply 
bowed  his  head  and  received  the  bullets  of  the  assassins 
and  fell  dead  at  their  feet.  Martin  Condor  engaged  in 
a  struggle  with  David  Hinson,  and  while  engaged  some 
members  of  the  mob  shot  him  down  and  murdered  him. 
.  .  .  J.  F.  Hudson,  step-son  of  James  Condor  was  seized 
by  two  of  the  murderous  ruffians,  but  tearing  himself 
loose  he  shot  and  killed  David  Hinson,  and  then  in  turn 
was  slain.-*^^ 

Governor  B.  H.  Bate  offered  a  reward  of  $1,000  for  the 
assailants.  The  violence  was  said  to  have  been  caused  by  the 
circulation  in  Lewis  County  by  certain  orthodox  Christian 
ministers  of  the  so-called  "Red  Hot  Address,'*  purporting  to 
have  been  made  by  a  Mormon  bishop.  It  was  later  proved 
fake. 

The  treatment  of  Christian  Scientists  very  clearly  shows  the 
conflict  between  conduct  prescribed  by  a  religious  faith  and 
the  police  power.  Criminal  action  has  been  taken  against 
Science  healers  for  the  illegal  practice  of  medicine,  against 
parents  and  others  for  failure  to  provide  orthodox  medical 
attention  for  their  dependents,  and  to  enforce  local  quarantine 
and  vaccination  regulations  on  Scientists  in  spite  of  their 
denial  of  disease.-^'^  Various  attempts  have  been  made  by  the 
States  to  forbid  the  practice  of  Christian  Science,  beginning 
in  Rhode  Island  in  1887,  but  with  little  success.  There  is 
practically  no  interference  with  Christian  Science  as  a  religion 
though  it  is  said  that  such  a  Church  was  once  refused  a  charter 
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in  Philadelphia.  The  interference  has  been  with  their  theory 
of  bodily  healing  as  it  has  come  in  conflict  with  orthodox 
medical  ideas.  Certain  other  theories  of  medicine  or  healing 
have  met  with  similar  treatment. 

In  New  York  City,  ordinances  have  been  passed  forbidding 
the  practice  of  clairvoyance  and  other  so-called  spiritual  reve- 
lations for  money  on  the  ground  that  defrauding  of  innocent 
persons  resulted  from  the  pretensions  of  charlatans.  This  has 
in  some  ways  handicapped  the  scientific  study  of  spiritism 
and  embarrassed  those  who  profess  Spiritualism  as  a  religion. 

FREEDOM   OF  SPEECH   AND   ASSEMBLAGE 

Violations  of  freedom  of  speech  and  assemblage  have  been 
so  constant  and  wide-spread  during  this  period  that  no  at- 
tempt has  been  made  to  list  them.  But  some  general  evidence 
and  an  outline  of  the  methods  of  interference  are  given.  It 
is  significant  that  the  American  Sociological  Society  devoted 
its  entire  annual  meeting  in  1914  to  "Freedom  of  Communi- 
cation." ^^    Here,  Professor  Edward  A.  Ross  said: 

During  the  last  dozen  years  the  tales  of  suppression  of 
free  assemblage,  free  press,  and  free  speech,  by  local 
authorities  or  the  State  operating  under  martial  law  have 
been  so  numerous  as  to  have  become  an  old  story.  They 
are  attacked  at  the  instigation  of  an  economically  and  so- 
cially powerful  class,  itself  enjoying  to  the  full  the  ad- 
vantages of  free  communication,  but  bent  on  denying 
them  to  the  class  it  holds  within  its  power.  ...  It  is 
inexpressibly  surprising  that  the  rights  of  free  communi- 
cation, established  so  long  ago  at  such  cost  of  patriot 
blood,  time-tested  rights  which  in  thousands  of  instances 
have  vindicated  their  value  for  moral  and  social  prog- 
ress, accepted  rights  which  in  the  minds  of  disinterested 
men  are  as  settled  as  any  principles  of  human  conduct 
can  be,  should  with  increasing  frequency  be  flaunted  by 
strong  employers  and  set  at  naught  by  local  authorities.^* 

Most  of  this  suppression  was  accomplished  through  ordi- 
nances such  as  those  against  disturbing  the  peace,  obstructing 
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traffic,  unlawful  assembly,  vagrancy,  unlicensed  parades,  un- 
regulated use  of  halls,  misuse  of  the  parks,  and  the  distribu- 
tion of  printed  matter.  The  enforcement  of  such  laws  is 
usually  a  matter  of  discretion  with  the  police — some  of  them 
are  interpreted  technically,  as  in  the  rule  that  three  persons 
may  constitute  "an  unlawful  assemblage."  Some,  such  as 
disturbing  the  peace,  are  so  vague  that  they  cover  a  multitude 
of  cases.  The  burden  of  proof,  too,  is  always  on  the  de- 
fendant. He  is  not  allowed  free  exercise  of  his  civil  rights 
as  the  constitution  intended,  but  must  prove  them  as  against 
the  police. 

The  police  themselves  are  not  particularly  to  blame.  Their 
function  necessarily  creates  a  tendency  to  suppression.  They 
feel  they  should  break  up  what  they  do  not  understand.  The 
economic  and  political  powers  behind  the  machinery  of  gov- 
ernment provide  through  bosses  and  bribery  or  through 
control  of  public  opinion  an  aggressive  attitude  by  the  police 
toward  radical  movements. ^°  Judgment  and  sentence  after 
arrest  are  usually  a  matter  of  summary  action  by  police 
magistrates,  who  are  a  part  of  the  machinery  of  suppression. 

These  ordinances  are  obviously  necessary  for  other  purposes 
and  cannot  be  attacked  on  general  grounds.  It  is  difficult 
to  prove  that  in  a  specific  case  intentional  injustice  has  been 
done. 

The  use  of  streets  and  parks  illustrates  the  situation.  These 
are  the  natural  meeting-places  of  the  people,  they  hold  a  per- 
petual audience,  they  cost  nothing,  they  are  the  forums  of  the 
poor. 

The  common  use  of  the  streets  is,  however,  far  more 
than  a  license.  ...  It  must  be  looked  upon  as  one  of  the 
constitutional  rights  of  the  individual  in  so  far  as  the 
individual  is  part  of  the  general  mass  of  the  people  which 
is  designated  as  the  public. ^^ 

Yet  John  Graham  Brooks  declared:  , 

In  more  than  one  recent  instance,  the  guardians  of  the 
law  had  to  run  to  the  books,  after  the  emergency  had 


2/6       CIVIL   LIBERTY    IN   THE   U.   S. 

arisen,  to  learn  what  free  assemblage  meant,  and  what 
the  law  was  in  the  bailiwick. 

He  quoted  this  specimen  of  absolute  cloture  on  free  speech 
in  the  parks  of  Los  Angeles — which  we  do  not  believe  became 
the  law: 

It  shall  be  unlawful  for  any  person  to  discuss,  expound, 
advocate,  or  oppose  the  principles  or  creed  of  any  politi- 
cal party,  partisan  body,  or  organization,  or  religious 
denomination  or  sect  or  the  doctrines  of  any  social  or 
economic  system  in  any  public  speech,  lecture,  or  dis- 
course, made  or  delivered  in  any  public  park  in  the  city 
of  Los  Angeles.^^ 

The  control  of  meetings  in  public  halls  is  exercised  through 
the  interpretation  of  fire,  health,  and  building  ordinances, 
nuisance  laws,  and  intimidation  of  the  owner  or  lessee,  who 
is  dependent  on  the  police  in  many  ways,  especially  for  the 
renewal  of  licenses.  Under  these  various  threats,  the  hall- 
owner  is  forced  to  refuse  the  use  of  his  hall  whatever  his  own 
sentiments.  Even  meetings  in  private  places  are  sometimes 
dependent  upon  how  far  the  police  can  extend  their  power. 
A  charge  of  nuisance  or  of  conspiracy  offers  the  opportunity 
to  break  up  a  meeting  even  if  it  is  not  later  pressed.  The 
use  of  publicly  owned  buildings  is  so  regulated  almost  every- 
where as  to  prevent  real  freedom  of  speech.^^ 

The  cases  resulting  from  these  various  types  of  control  arc 
too  numerous  to  cite.  But  typical  violations  of  freedom  of 
speech  and  assemblage  are  noted  in  connection  with  the  Anar- 
chists, birth  control  advocates  and  suffragists.^* 

The  right  to  speak  or  write  in  any  language  should  be 
noted  in  relation  to  freedom  of  speech.  If  a  person  knows 
only  one  language  and  that  is  under  certain  conditions  for- 
bidden, his  rights  are  manifestly  denied.  English  is  specified 
as  the  state  language  in  the  constitutions  of  four  states.  In 
Oklahoma  the  public  schools  must  be  conducted  in  English; 
and  there  are  similar  requirements  for  the  use  of  English  in 
legal  and  other  pubHc  relations  in  various  states. 
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ADVOCACY  OF  BIRTH  CONTROL 

The  advocates  of  birth  control  have  had  a  difficult  time 
as  to  freedom  for  agitation  for  their  cause,  and  freedom  to 
conduct  a  public  clinic  for  information.  Here  are  some  of 
the  facts: 

In  Portland,  Ore.,  about  19 15,  Emma  Goldman  and 
Ben  Reitman  were  arrested  at  one  of  Emma  Goldman's 
public  meetings  for  the  distribution  of  a  leaflet  giving 
information  as  to  the  means  of  preventing  conception. 
The  meeting  was  broken  up,  and  at  the  pohce  station  bail 
was  fixed  at  $500,  which  the  police  sergeant  declared 
must  be  in  cash.  With  great  difficulty  owing  to  the  late 
hour,  the  money  was  raised  to  release  Emma  Goldman. 
Reitman  remained  in  jail.  At  the  trial.  Judge  F.  W. 
Stadter,  sitting  in  place  of  the  regular  incumbent,  im- 
posed a  fine  of  $250  each.  On  appeal  to  the  Circuit 
Court  of  Multnomah  County,  Judge  William  Gatens 
discharged  the  defendants,  remarking  that  the  leaflet 
gave  only  in  a  dignified  way  information  which  every 
woman  ought  to  know  and  which  the  wives  of  the  rich 
did  know  through  the  family  doctor. 

19 1 6 — April.  The  police  of  Akron,  Ohio,  refused  to 
allow  Margaret  Sanger  to  speak  on  birth  control. 

May.  The  poUce  of  St.  Louis,  Mo.,  prohibited  Mar- 
garet Sanger  from  speaking  in  the  Victoria  theater  after 
the  contract  was  signed,  and  the  deposit  for  the  theater 
paid. 

July.  Margaret  Sanger  was  arrested  for  speaking  in 
Portland,  Ore.,  and  five  others  for  distributing  a  pamph- 
let, "Family  Limitation."  At  the  conclusion  of  her 
lecture,  they  were  taken  in  the  police  wagon  to  the  police 
station  where  they  spent  the  night,  having  refused  to 
give  bail.  At  the  trial,  Police  Judge  Languth,  held  that 
the  pamphlet  was  in  violation  of  the  city  ordinance  and 
the  law,  but  probably  having  Judge  Gaten's  decision 
in  mind,  he  discharged  the  defendants  with  a  reprimand. 

October.  Margaret  Sanger  opened  a  birth  control 
clinic  in  Brooklyn,  New  York.  She  and  Ethel  Byrne,  a 
nurse,  were  arrested  for  imparting  oral  information  on 
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contraception  under  section  1142  of  the  Penal  Code  of 
New  York.  Fania  Mindell,  the  translator  who  had  given 
away  or  sold  the  book,  "What  Every  Girl  Should  Know," 
was  arrested  under  the  same  section.  They  were  re- 
leased under  $500  bail.  Mrs.  Sanger,  having  re-opened 
her  clinic  was  arrested  on  a  charge  of  maintaining  a 
public  nuisance,  violating  section  1530  of  the  Penal 
Code.  The  landlord  was  also  served  notice  to  eject  her 
from  the  premises  as  harboring  a  public  nuisance.  This 
case  had  not  been  tried  to  July  i,  19 19.  The  court  re- 
fused a  jury  trial  to  the  defendants.  The  Mindell  case 
was  carried  to  the  Court  of  Appeals,  the  decision  of  the 
lower  court  reversed,  and  the  fifty  dollar  fine  returned, 
though  no  costs  were  allowed.  Ethel  Byrne  went  on  a 
hunger  strike  when  removed  to  jail  and  was  pardoned 
by  Governor  Whitman. 

19 1 7 — ^April.  The  police  of  Albany,  New  York, 
closed  the  doors  of  a  theater  in  which  Margaret  Sanger 
was  to  speak. 

1919 — December.  An  article  on  abortion  was  con- 
sidered obscene  by  the  police  of  New  York  City,  and 
Margaret  Sanger  and  Kitty  Marion  were  taken  before  a 
judge  for  writing  and  selling  this  article  in  "The  Birth 
Control  Review."  The  case  was  dismissed,  chiefly  on 
the  ground  that  the  information  was  largely  the  same 
as  In  the  book  "What  Every  Girl  Should  Know,"  declared 
not  obscene  by  the  Court  of  Appeals. 

In  New  York  City,  William  Sanger,  Rose  Pastor 
Stokes,  Jessie  Ashley,  Emma  Goldman,  Ben  Reitman  and 
Kitty  Marion  have  been  arrested,  some  serving  prison 
terms.  In  Boston,  Van  Kleek  Allison  was  arrested  for 
the  same  offence.  In  Pennsylvania,  a  woman,  the  mother 
of  six  children,  was  given  nine  months  imprisonment 
for  distributing  "Family  Limitation"  in  an  Italian  trans- 
lation to  the  wives  of  coal  miners.^® 

FREEDOM  OF  THE  PRESS 

The  most  Important  means  of  communication  to-day  Is 
the  press.  Public  opinion  Is  power;  whoever  controls  the 
press  enjoys  power,  and  therefore  liberty.     The  right  of  free, 
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cheap  publication  has  become  fundamental  to  all  other  lib- 
erties. The  press  has  become  the  first  instrument  of  social 
force.  Word  of  mouth  or  in  meetings  is  still  powerful;  but 
in  these  days  of  vast  numbers  and  magnificent  distances, 
when  to  insure  the  strength  of  a  movement  a  whole  nation 
must  be  organized  behind  it,  the  press  is  the  chief  tool. 
Hence  the  first  thought  of  the  social  reformer  nowadays  is 
publicity.  Naturally  the  police  power  seeks  some  means  of 
controlling  so  extraordinary  an  agency  for  change.  Once 
again  the  police  face  the  difficult  task  of  drawing  the  famous 
line  (as  imaginary  as  the  Equator)  between  Hberty  and 
license.^^  We  discover  that  the  police  power  attempts  to 
limit  freedom  of  the  press  locally  by  various  censorships 
and  nationally  by  restricting  the  privilege  of  cheap  mail  service. 
And  the  entire  matter  is  confused  by  the  supreme  difficulty 
of  setting  any  standard  by  which  the  state  can  censor  or 
suppress.  National  restrictions  are  treated  first  as  the  most 
important. 

THE    POST    OFFICE    CENSORSHIP 

The  post-office  department  exercises  a  life  and  death  veto 
on  periodical  publications  by  its  control  of  cheap  circulation 
through  the  mails.  This  censorship  was  first  suggested  in 
1836  by  the  effort  to  exclude  Abolitionist  publications  from 
the  mails.  Before  that  the  government  had  concerned  itself 
solely  with  the  physical  contents  of  the  mails,  not  the  psy- 
chological content.  By  i860,  though  no  law  justified  it,  it 
had  become  customary  not  to  deliver  this  so-called  "incen- 
diary" matter  in  the  Southern  States. ^'^  The  next  step  was 
the  exclusion  from  the  mails  during  the  Civil  War  of  certain 
pro-Southern  newspapers  published  in  the  North.  Postmas- 
ter-General Blair  justified  this  exclusion  as  a  war  power  of 
the  government  to  protect  itself  from  overthrow  by  the  use 
of  one  of  its  own  agencies.  But  his  defense  admits  the  be- 
ginning of  a  peace-time  censorship.  For  he  declared  that 
he  had,  on  hh  own  executive  discretion,  excluded  what  he 
judged   to   be  obscene  matter.     We   have  shifted   from   the 


28o       CIVIL   LIBERTY   IN   THE   U.   S. 

protection  of  public  safety  to  tliat  of  public  morals;  and 
in  the  legitimate  eJBfort  to  prevent  debauching  public  morals 
began  the  post-office  censorship.^^ 

Congress  perceived  that  the  executive  must  have  authority 
for  such  acts,  and  passed  a  series  of  laws  against  the  transmis- 
sion of  obscene  matter  and  later  forbidding  information  on 
abortion  and  contraception.  (Acts  of  March  3,  1865;  June  8, 
1872;  March  3,  1873;  July  12,  1876,  et  cetera.)  Extensions 
of  the  principle  soon  followed.  In  1868  it  was  made  a  crime 
to  mail  letters  or  circulars  regarding  lotteries,  so-called  gift 
concerts,  and  similar  enterprises  (15  Statutes  at  Large  196); 
in  1872  the  law  against  fraudulent  matter  was  passed  (17 
Statutes  at  Large  323,  C335,  section  301);  and  in  1917  the 
South  secured  the  principle  it  had  vainly  fought  for  in  1836, 
when  the  Randall-Bankhead  law  forbade  transmission  by  mail 
into  prohibition  States  of  publications  containing  advertise- 
ments of  alcoholic  beverages.  In  19 17,  Congress,  using  its 
war-power,  passed  the  Espionage  Act  (June  16)  which  ex- 
cluded from  the  mails  matter  that  might  interfere  with  the 
conduct  of  the  war;  and  by  amendment  (May  18,  1918) 
extended  the  exclusion  to  matter  opposing  the  form  of  govern- 
ment or  criticising  public  affairs  or  public  officers.  The  cen- 
tury-old rule  of  no  verbal  treason  laid  down  in  Respublica  r 
Dennie  was  reversed.     (See  Chapter  II.) 

THE   CENSORSHIP   IS   CONSTITUTIONAL 

The  Supreme  Court  has  invariably  declared  each  new  exten- 
sion of  the  censorship  not  to  limit  freedom  of  the  press.  The    \ 
principle  is  laid  down  in  a  case  imder  the  obscenity  statute 
of  1873. 

In  excluding  various  articles  from  the  mails  the  object 
of  Congress  had  not  been  to  interfere  with  the  freedom 
of  the  press,  or  with  other  rights  of  the  people;  but  to 
refuse  its  facilities  for  the  distribution  of  matter  deemed 
injurious  to  the  public  morals.  .  .  .  But  we  do  not 
think  that  Congress  possesses  the  power  to  prevent  the 
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transportation  in  other  ways,  as  merchandise,  of  the 
matter  which  it  excludes  from  the  mails.  .  .  .  Nor 
can  any  regulation  be  enforced  ...  so  as  to  interfere 
in  any  manner  with  the  freedom  of  the  press.  Liberty 
of  circulating  is  as  essential  to  that  freedom  as  liberty  of 
publishing;  indeed  without  circulation  the  publication 
would  be  of  little  value.^^ 

Ex  parte  Jackson,  106  United  States  Reports  727. 

This  decision  recognizes  two  points  that  serve  the  cause  of 
liberty:  first,  that  denial  of  liberty  of  circulation  is  in  effect 
a  denial  of  freedom  of  the  press;  second,  that  if  the  govern- 
ment mail  monopoly  be  closed  as  a  vehicle  of  circulation  there 
shall  be  no  denial  of  the  right  to  circulate  in  other  ways. 
The  essence  of  the  matter  for  civil  liberty,  however,  was 
stated  in  a  separate  opinion  by  Justice  Field: 

The  difficulty  attending  the  subject  arises  not  from 
want  of  power  in  Congress  to  prescribe  regulations  as 
to  what  shall  constitute  mail  matter,  but  from  the  neces- 
sity of  imposing  them  consistently  with  rights  reserved 
to  the  people  of  far  greater  importance  than  the  trans- 
portation of  the  mail. 

It  may  be  more  important  that  the  people  communicate  freely 
among  themselves  than  that  certain  uncommon  offenses 
against  public   morals   be  punished. 

There  are  three  other  factors  in  the  working  of  the  postal 
censorship:  (i)  the  mail  monopoly  declared  by  the  United 
States  forbids  private  mailing  organizations  {Revised  Stat- 
utes 3982,  c.  9-40);  (2)  the  refusal  of  the  courts  to  review 
a  postmaster-general's  exclusion  order  on  the  general  ground 
that  an  executive  must  enjoy  discretionary  power;  (3)  the 
refusal  of  the  post-office  department  to  pass  upon  the  con- 
tents of  periodicals  in  advance  of  actual  mailing. ^°  The 
purpose  of  this  refusal  to  interpret  the  statutes  on  obscenity, 
et  cetera,  is  to  prevent  the  charge  of  a  pre-publication  cen- 
sorship; and  the  result  is  that  a  publisher  can  never  tell  in 
advance  what  he  will  be  allowed  to  mail. 
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Tlie  procedure  of  exclusion  is  as  follows.  Any  postmaster 
can,  if  he  thinks  a  publication  non-mailable  under  these 
statutes,  hold  up  an  entire  issue  while  he  sends  a  copy  to  the 
third  assistant  attorney-general  at  Washington.  The  latter 
who  acts  as  counsel  to  the  post-oflSce  department,  renders 
a  decision,  and  the  postmaster-general  if  he  affirms  the  find- 
ing, then  orders  the  issue  excluded.  There  is  no  hearing  or 
appeal.  An  order  of  exclusion  may  be  the  first  notice  the 
publisher  gets  and  this  merely  gives  the  reason  as  ''Num- 
ber   of  the  Postal  Regulations."    There  is  no  specification 

as  to  the  offensive  clauses,  and  since  the  meaning  of  the 
statutes  necessarily  depends  upon  the  interpretation  of  gen- 
eral terms,  the  publisher  cannot  find  out  what  the  post-office 
objects  to,  or  deduce  any  definition  for  future  guidance. 
Consequently  he  must  always  play  safe.  Usually  the  barred 
copies  are  returned.  But  even  if  the  issue  be  finally  admit- 
ted to  the  mails  the  delay  in  a  business  in  which  regularity 
of  distribution  is  essential,  injures  the  publisher  and  if  repeated 
may  destroy  his  property. 

The  procedure  for  the  total  revocation  of  a  second-class 
mailing  privilege  is  similar,  except  that  the  publisher  is 
granted  a  hearing  at  Washington  (nowhere  else),  and  may 
present  such  defence  as  the  indefinite  nature  of  the  specifica- 
tions permit.  The  restoration  of  the  privilege,  once  sus- 
pended,  depends  solely  on  the'  will  of  the  postal  authority. 

The  objections  to  the  censorship  were  summed  up  by 
Louis  F.  Post  after  investigation  of  exclusions  on  obscenity 
charges: 

1.  Any  periodical  though  it  contain  nothing  obscene 
is  subject  to  exclusion  peremptorily  from  the  mails 
.  .  .  upon  the  mere  order  of  an  administrative 
official. 

2.  Exclusion  orders  are  made  in  accordance  with  pre- 
cedents created  by  rulings  in  particular  cases  .  .  . 
but  these  rulings  are  secret  and  by  refusing  to  define 
their     limitations     upon     request     the     Department 
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prevents    publishers    from    guarding    against    the 
penalties.  .  .  . 

3.  Publishers  .  .  .  are  accorded  no  protection  in  the 
courts  against  unjust  exclusions,  not  even  if  the 
exclusion  be  made  in  manifest  bad  faith.  .  .  .  The 
postmaster-general's  dictum,  right  or  wrong,  and 
with  good  or  evil  intent,  is  absolute. 

4.  In  practice  the  Post  Office  Department  excludes 
periodicals  .  .  .  for  publishing  articles  denounced  as 
obscene  which  in  fact  are  not  obscene. 

5.  The  law  .  .  .  affords  officials  of  the  Department  a 
degree  of  opportunity  for  corrupt  discrimination 
.  .  .  unsafe  to  repose  in  any  official  and  which  ought 
to  be  carefully  safeguarded  by  Congress.^^ 

Further  evidence  of  the  distrust  of  the  postal  censorship 
was  the  petition  of  the  American  Newspaper  Publishers  Asso- 
ciation to  Congress  that  the  publishers  be  given  the  right  to 
judicial  review  of  the  exercise  of  the  authority  of  the  Post 
Office  Department  in  the  granting,  withholding  or  with- 
drawal of  the  second-class  privilege,  the  exclusion  of  im- 
proper matter  or  the  interpretation  and  construction  of  the 
postal  laws.*^ 

First-class  mail,  that  Is,  private  sealed  letters,  are  held 
exempt  from  scrutiny  by  the  postal  authorities  except  upon 
a  specific  warrant  as  sacredly  as  if  they  rested  in  the  desk 
of  the  addressee  in  his  home.     The  Supreme  Court  declared: 

The  Constitutional  guaranty  of  the  right  of  the  peo- 
ple to  be  secure  in  their  papers  against  unreasonable 
searches  and  seizures  extends  to  their  papers  thus  closed 
against  inspection  (sealed)  wherever  they  may  be.' 
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There  were  charges,  however,  during  the  Civil  "War  and  the 
late  World  War  that  the  postal  authorities  were  permitting 
the  scrutiny  of  first-class  mail  either  by  their  own  officials 
01  by  agents  of  the  Department  of  Justice.  It  has  been  held 
that  the  obscenity  laws  applied  to  sealed  letters.^*     And  in 
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connection  with  the  revocation  of  second-class  privileges 
under  fraud  or  other  orders,  a  sort  of  indirect  censorship  is 
exercised,  since  the  post-office  returns  as  "non-deliverable" 
all  letters  addressed  to  the  alleged  illegal  receiver.' 
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THE    CENSORSHIP     OF     MORALS 

The  chief  interest  here  is  in  the  application  of  the  obscenity 
statute  to  restrict  discussions  of  sex.  The  merit  of  the  police 
power  over  frauds,  lotteries,  et  cetera  is  not  in  dispute.^^ 
As  sex  has  become  less  a  mysterious  medley  of  religious  tra- 
dition and  tabu,  and  more  a  scientific  study  in  a  self-con- 
scious society,  to  be  dealt  with  for  the  good  of  both  the 
individual  and  the  race,  the  desire  for  freedom  of  discussion 
has  brought  many  serious  and  idealistic  persons  into  conflict 
with  laws  based  on  conventional  morality  or  on  the  concept 
that  women  or  children  are  best  protected  from  immorality 
by  silence  and  ignorance.  The  control  of  vice  is  admitted 
necessary.  No  one  desires  obscene  matter  conceived  in 
viciousness  or  for  gain  to  pass  through  the  United  States 
mails.  But  as  usual  it  has  proved  extremely  difficult  to  pre- 
serve useful  freedoms  while  punishing  deliberate  vice.  The 
effect  of  mere  words  on  sex  themes  is  incapable  of  measure- 
ment; and  the  courts  themselves  have  supplied  no  consistent 
standards.  The  net  result  has  been  that  discussions  of  the 
morals  of  marriage  (sex  relations,  divorce,  eugenics,  and 
birth-control),  of  radical  ideas  of  sex  freedom  (the  double 
standard  of  morals  and  "free  love") ,  or  of  the  health  aspects 
of  sex  (prostitution,  venereal  disease,  marriage  certification 
and  stirpiculture)  have  been  attended  with  danger  for  the 
person  who  gave  frank  publicity  to  his  views.^^ 

"the  comstock  laV 

The  suppression  of  publications  by  the  Post  Office,  and 
the  criminal  prosecutions  in  the  courts,  were  both  based  on 
the  obscenity  statute — the  so-called  "Comstock  Law"— - 
passed  by  Congress  March  3,  1873.^^  The  form  of  the  stat- 
ute follows: 
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Every  obscene,  lewd,  or  lascivious,  and  every  filthy 
book,  painting,  picture,  paper,  letter,  writing  or  print, 
or  other  publication  of  an  indecent  character  .  .  .  and 
every  article  or  thing  designed  for  .  .  .  preventing  con- 
ception or  producing  abortion  ...  or  the  giving  of 
information  directly  or  indirectly,  where  or  how  or  from 
whom  or  by  what  means  any  of  these  articles  can  be 
obtained  is  a  crime.  .  .  . 

Anthony  Comstock  who  fathered  the  act,  had  himself 
appointed  a  special  agent  of  the  post-office  department  with- 
out salary,  and  shortly  afterward  perfected  an  organization 
for  the  enforcement  of  the  statute,  which  still  exists  as  the 
"New  York  Society  for  the  Suppression  of  Vice."  Later  the 
New  York  Code  of  Criminal  Procedure  was  amended  to 
permit  proceedings  in  that  State  against  persons  who  could 
not  be  reached  under  the  postal  law.^^  Only  a  few  specimen 
eases  are  given  here  for  Comstock  himself  gave  the  number 
of  his  prosecutions  as  3,648,  with  2,682  convictions.  Most 
of  these  do  not  of  course  involve  principles  of  liberty.  He 
is  credited  with  having  destroyed  fifty  tons  of  books,  28,425 
pounds  of  stereotype  plates,  16,900  photographic  negatives, 
and  3,984,063  photographs. 

The  first  important  prosecution  was  against  S.  D.  Wood- 
hull.  A  famous  violator  of  the  statute  was  Ezra  H.  Hey- 
wood,  who  was  arrested  November  2,  1877,  for  the  alleged 
mailing  of  two  books,  Cupid's  Yokes,  a  treatise  on  marital 
morality  by  Heywood,  and  Trail's  Sexual  Physiology.  He 
was  convicted  in  the  United  States  Court  at  Boston  and 
sentenced  to  two  years  hard  labor  in  Dedham  jail,  June  25, 
1878.  He  was  unconditionally  released  by  President  Hayes, 
December  19.  On  October  26,  1882,  he  was  lodged  in 
Charles  Street  jail,  Boston,  for  violating  the  amended  act, 
but  was  acquitted  by  the  United  States  Court,  April  12, 
1883.^°  There  was  a  famous  trial  of  D.  M.  Bennett,  March 
18,   1879,  in  the  Circuit  Court  at  New  York.**^ 

Moses  Harman  was  prosecuted  for  twenty  years  beginning 
in  April,    1888,   when  the  U.   S.   District  Court  in   Kansas 
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imposed  a  fine  of  $300  and  a  five-year  term  at  hard  labor 
for  mailing  an  obscene  paper  (June  18,  1886).  He  did  not 
serve  the  term.  In  1891,  he  was  convicted  and  imprisoned 
for  certain  articles  in  his  journal  Lucifer.  This  sentence 
was  later  reversed  because  it  omitted  "hard  labor."*^  In 
1903  Harman  was  still  editing  Lucifer  (now  in  Chicago) 
dealing  with  sexual  matters.  The  edition  of  December  17 
was  barred  from  the  mails  by  the  Chicago  postal  authori- 
ties, and  confiscated  under  section  497  of  the  postal  regula- 
tions. Harman  was  tried  and  sentenced  to  one  year's  im- 
prisonment in  Joliet  penitentiary,  Illinois,  which  he  entered 
February  27,  1908.  Other  numbers  of  Lucifer  were  ex- 
cluded (August  3  and  17,  and  October  12,  1905)  for  such 
crimes  as  referring  to  a  book  on  the  Post-Office  index  eX" 
purgatorius  because  it  dealt  with  birth-control  methods;  the 
republication  of  an  editorial  from  the  Woman's  Journal 
of  Boston  (though  the  original  was  not  suppressed) ;  and 
(high  irony)  the  republication  of  an  agricultural  report  by 
the  United  States  Department  of  Agriculture!  ^^  Editors 
found  it  dangerous  even  to  comment  on  the  case: 

In  June  1890,  J.  B.  Caldwell  printed  an  article  on  the 
Harman  case  in  his  small  weekly  in  Chicago,  which  was 
devoted  to  advocating  continence  in  the  marital  rela- 
tion. A  proof  of  the  article  was  furnished  the  superin- 
tendent of  the  mails.  .  .  Washington  stated  that  "the 
Department  did  not  decide  upon  proofs  submitted."  .  .  . 
Caldwell  invited  McAfee  (agent  for  the  Vice  Society 
in  the  west)  to  inspect  all  the  publications  of  his  paper, 
"The  Christian  Life."  McAfee  rephed  he  was  not  a 
censor  of  the  press  and  did  not  decide  upon  the  mail- 
ability  of  matter.  On  October  15,  Caldwell  was  arrested 
for  mailing  obscene  publications.  The  specification  was 
that  one  copy  contained  an  article  by  the  Rev.  C.  E. 
"Walker,  entitled  "Marital  Purity."  His  bail  was  fixed  at 
$500.    Hearing  has  been  deferred. 

In  1907,  Eugenics,  successor  to  Lucifer,  was  threatened  with 
the  loss  of  its  second-class  mail  privilege. 
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In  1895  a  man  named  Wise  of  Clay  Center,  Kansas,  sent  a 
quotation  from  the  Bible  through  the  mails,  and  was  foimd 
guilty  of  obscenity.  In  October,  1897,  Henry  Addis,  Abner 
Pope  and  other  members  of  the  Ruskin  Colony  in  Tennessee, 
were  arrested  for  mailing  obscene  literature,  and  No.  34  of 
The  Firebrand  was  confiscated  by  the  postal  authorities  at 
Portland,  Ore.  In  September,  1911,  the  Report  of  the  Chicago 
Vice  Commission  was  forbidden  the  mails,  though  this  was 
the  production  of  a  very  respectable  and  presumably  scientific 
body. 

We  may  note  that  in  most  of  these  cases  the  alleged  offenders 
were  radical  or  free-thinkers,  or  more  generally  social  and 
religious  idealists,  some  of  whom  instead  of  painting  the 
beauties  of  sex,  believed  it  a  very  sinful  and  morbid  thing. 
They  were  often  opposed  to  licentiousness  inside  of  marriage, 
and  they  sometimes  achieved  a  sane  conception  of  evolutionary 
eugenics.  They  were  not  scientific  and  were  frequently  fool- 
ish, but  they  were  not  intentional  corrupters  of  public  morals, 
nor  indeed  did  their  publications  contain  anything  that  could 
rightly  be  called  unintentionally  corrupting.  They  were 
pioneers  and  suffered  the  penalties.  They  won  a  freedom  later 
used  by  others. 

We  cannot  go  into  the  procession  of  cases  in  which  the 
courts  have  wrestled  with  the  whole  matter  of  obscenity  and 
the  interpretation  of  the  statute.  The  central  doctrine  is  de- 
rived from  an  English  case;  "that  is  obscene  which  has 
a  tendency  to  deprave  and  corrupt  those  whose  minds  are 
open  to  such  immoral  influences,  and  into  whose  hands  a 
publication  of  this  sort  might  fall."  (Regina  v.  Hicklin, 
2  L.  R.  Q.  B.  569.  Ex  Crura  Case,  19/1868.  Trials  of 
Charles  Bradlaugh  ana  Annie  Besant.  )  A  critic  of  the  la^vr 
gives  the  following  summary: 

A  glance  at  the  decisions  handed  down  during  the 
forty  years  of  Comstock's  chief  activity  shows  a  truly 
amazing  willingness  to  accommodate  him  in  his  pious 
enterprises.     On  the  one  hand  there  was  gradually  built 
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up  a  court-made  definition  of  obscenity  which  eventually 
embraced  almost  every  conceivable  violation  of  Puritan 
prudery,  and  on  the  other  hand  the  victim's  means  of 
defence  were  steadily  restricted  and  conditioned,  until 
in  the  end  he  had  scarcely  any  at  all.  This  is  the  state 
of  the  law  to-day.  It  is  held  in  the  leading  cases  that 
anything  is  obscene  which  may  excite  "impure  thoughts" 
in  the  minds  ...  of  persons  that  are  susceptible  to 
impure  thoughts,"**  or  which  "tends  to  deprave  the 
minds'*  of  any  who,  because  they  are  "young  and  inex- 
perienced," are  "open  to  such  influences"*®  ...  in  brief 
that  anything  is  obscene  that  is  not  fit  to  be  handed  to 
a  child  just  learning  to  read,  or  that  may  imaginably 
stimulate  the  lubricity  of  the  most  foul-minded  .  .  . 
Words  that  "abstractly  considered  may  be  free  from 
vulgarism"  may  yet  be  assumed  by  a  friendly  jury  to 
be  likely  to  "arouse  a  libidinous  passion  ...  in  the  mind 
of  a  modest  woman"  .  .  .  The  court  failed  to  define 
"modest  woman."*^  Yet  further  it  is  held  that  any  book 
is  obscene  "which  is  unbecoming,  immodest. ^'^  Almost 
any  printed  allusion  to  sex  may  be  argued  against  as 
unbecoming  in  a  moral  republic,  and  once  unbecoming 
it  is  also  obscene.  .  .  .  The  defendant  cannot  allege  in 
his  defence  that  the  offending  work  was  put  forth  for  a 
legitimate,  necessary,  and  decent  purpose. 

FEDERAL  ACTION  AGAINST  BIRTH  CONTROL  PROPAGANDA 

The  propaganda  for  the  dissemination  of  information  on 
the  control  of  conception,  known  in  the  United  States  as 
the  "birth  control  movement,"  led  by  Mrs.  Margaret  Sanger, 
a  nurse,  has  resulted  in  the  suppression  of  publications  and 
prosecution  under  the  Federal  obscenity  statute.  The  fol- 
lowing gives  the  facts: 

In  February,  19 13,  the  Sunday  Magazine  of  the  So- 
cialist daily,  "The  New  York  Call,"  was  held  up  on 
account  of  a  series  of  articles,  entitled,  "What  Every 
Girl  Should  Know."  The  specific  matter  complained  of 
was  a  discussion  of  the  effects  of  venereal  diseases.  After 
much  protest  and  discussion  the  Post  Office  Department 
reversed  the  exclusion  order.     In  March,  19 14,  the  first 
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number  of  "The  Woman  Rebel"  was  refused  mailing 
privileges,  and  the  copies  submitted  for  mailing  were 
confiscated.  The  May,  July,  August,  September,  and 
October  numbers  were  also  excluded  and  the  copies  con- 
fiscated. One  of  the  paragraphs  for  publishing  which 
the  March  issue  was  barred  from  the  mails  read:  "It 
will  also  be  the  aim  of  THE  WOMAN  REBEL  to  advo- 
cate the  prevention  of  conception  and  to  impart  such 
knowledge  in  the  columns  of  the  paper."  *^ 

After  three  issues  of  the  "Woman.  Rebel"  had  been 
excluded  from  the  mails,  without  the'  editor  being  able 
to  discover  what  was  the  exact  nature  of  the  obscenity, 
the  journal  printed  a  "Defense*  of  Assassination,"  by 
Herbert  A.  Thorpe.  This  was  done  to  force  definite 
action,  assassination  and  arson  having  been*  included  as 
*obscene'  by  the  .amendment  to  the  section  211  of  the 
United  States  Penal  law.  In  July,  Marg'^ret  Sanger 
was  arrested  for  violating  the  obscenity  statute,  but  re- 
leased on  her  own  recognizance.  October  5,  a  postpone- 
ment of  the  trial  was  refused,  and  Mrs.  Sanger  went  to 
England.  She  returned  in  November,  191 5,  and  on 
February  18,  19 16,  all  the  cases  against  the  "Woman 
Rebel"  were  dismissed. 

The  detained  copies  were  never  returned  to  the  owners. 

"The  Birth  Control  Review,"  successor  to  "The  Wom- 
an Rebel"  was  detained  by  the  Post  Office  for  advertis- 
ing a  book,  "Married  Love,"  by  Marie  C.  Stopes.  This 
book  had  been  barred  from  the  mails,  although  it  was 
allowed  to  circulate  in  England.  The  November,  19 18, 
issue  was  detained,  without  notification  to  the  publishers, 
who  discovered  the  detention  only  when  the  subscribers 
complained  of  not  receiving  the  journal.  Two  enquiries 
elicited  no  information  from  the  Post  Office,  but  a  letter 
dated  November  20  declared  the  publication  mailable. 
The  effect  of  such  delays  on  a  periodical  publication's 
circulation  is  apparent.*^ 

THE    OBSCENITY    STATUTE    AS    A    CLUB 

The  obscenity  statute  has  been  used  as  a  club  with  which 
to  attack  other  groups  as  well  as  those  interested  in  freedom 
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of  discussion  on  sex.  Socialists,  anti-Catholics  and  physical 
culturists  have  been  charged  with  obscenity  in  order  to  sup- 
press their  propaganda. 

In  19 1 2  Hobart  Coomer  who  published  a  Socialist 
paper  in  Oklahoma  was  sentenced  to  six  months  impris- 
onment for  publishing  an  advertisement  of  a  proposed 
edition  of  his  periodical.  The  advertisement  which  was 
attacked  as  "obscene,  lewd,  lascivious,  and  filthy"  read 
in  part  as  follows: 

FREE  LOVE  EDITION  OF  SOCIAL  DEMO- 
CRAT, JULY  10,  .  .  .  The  master  class  has  al- 
ways taught  and  paid  their  hirehng  teachers,  preach- 
ers, authors  (editors)  and  other  able  idiots  to  teach 
that  womanr  is  merely  a  multiplication  table  for  the 
human  species;  that  her  only  business  on  God's  green 
footstool  is  to  fry  steak  and  onions  and  bearing 
soldiers  and  politicians.  .  .  .  They  never,  until 
recently,  allowed  her  to*  exercise  anything  but  her 
sexual  apparatus.  The  Socialists  have  made  a  great 
discovery.  They  have  discovered  that  wom.en  are 
numan  beings.  They  are  getting  paid  for  this  great 
discovery  by  having  "free  love"  and  many  other 
stupid  hee-haws  brayed  in  their  ears.  We  are  going 
to  tell  you  in  the  Free  Love  edition  why  the  Socialists 
believe  women  are  human?  beings. 

There  was  nothing  about  free  love  in  the  paper.  The 
above  words  formed  the  basis  for  the  indictment.  The 
case  was  taken  to  the  United  States  Circuit  Court  which 
refused  to  change  the  decision.^® 

In  a  previous  case,  Fred  Warren,  of  Girard,  Kansas,  had 
published  in  a  widely  circulated  Socialist  weekly.  The  Appeal 
to  Reason,  charges  based  on  affidavits  against  a  deputy 
warden  of  the  Federal  penitentiary  at  Leavenworth,  accusing 
him  of  sexual  irregularities  including  homo-sexual  practices 
with  prisoners  in  his  charge.  He  was  brought  into  the 
United   States   District   Court   in   Kansas    for   violating    the 
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obscenity  statute.  Judge  Pollack  sustained  a  demurrer  to  the 
indictment,  declaring  the  publication  justified  by  the  purpose 
it  sought  to  accomplish. ^^  Warren  and  The  Appeal  to 
Reason  had  been  actually  punished  under  a  different  postal 
law  in  1903.  The  Socialists  claimed  it  was  an  attack  on 
their  party  and  its  chief  organ.  The  prosecution  was  based 
not  on  matter  published  in  the  newspaper,  but  on  the  mailing 
of  envelopes  on  which  was  printed;  "$1000  will  be  paid  to 
any  person  who  kidnaps  ex-Governor  Taylor  and  returns  him 
to  the  Kentucky  authorities."  Taylor  was  at  the  time  under 
indictment  for  murder,  but  was  safe  in  Indiana  because  a 
Republican  governor  refused  to  sign  extradition  papers. 
Warren  was  indicted  under  part  of  the  Act  of  September 
26,  1888  making  it  a  crime  to  put  on  the  outside  wrapper 
of  mailed  matter  any  language  of  a  ''defamatory  or  threat- 
ening character  obviously  intended  to  reflect  injuriously  on 
the  character  or  conduct  of  another."  Warren  was  con- 
victed and  punished,  but  pardoned  by  President  Taft,  who 
was  of  the  opinion  that  the  action  taken  against  him  was 
too  severe  and  actuated  by  antagonism  to  his  Socialist  ac- 
tivities.''^ 

The  Menace,  an  anti-Catholic  journal  in  Missouri  was 
prosecuted  under  the  obscenity  statute  for  publishing  extracts 
from  the  works  of  a  former  priest,  these  extracts  having 
to  do  with  the  morality  of  the  priests  and  the  conduct  of 
the  confessional.  The  defendant  claimed  that  a  leading  oflfi- 
cial  of  a  Catholic  organization  had  furnished  the  material 
to  the  district  attorney,  and  that  a  number  of  Catholic  so- 
cieties had  written  to  the  Postmaster-General  for  the  purpose 
of  bringing  a  prosecution.     The  jury  acquitted  the  editors." 

The  next  case  concerns  a  person  who  claimed  an  interest 
in  physical  culture,  personal  hygiene,  and  so  in  right  sex 
morals. 

The  defendant  was  the  publisher  of  a  physical  culture 
magazine  in  which  in  October,  1906  began  an  article 
''Growing  to  Manhood  in  Civilized  (? )  Society"  .  .  .  the 
career  of   a  young  man  as  an   example.     Through   the 
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activities  of  some  unknown  person  with  a  motive,  the 
attention  of  a  Post  Office  Inspector  was  attracted  to 
the  three  numbers;  he  purchased  the  same  through  the 
mail,  and  the  arrest,  indictment,  and  conviction  of  the 
defendant  followed.  He  was  sentenced  to  two  years 
hard  labor  in  the  penitentiary  and  fined  $2000.  .  . 

The  suit  against  me  was  of  local  origin  in  the  little 
village  in  New  Jersey  where  the  "Physical  Culture  Maga- 
zine" was  then  published.  No  intimation  of  impropriety 
in  the  storv  was  received  from  any  reader,  and  while  in 
Washington  the  day  following  my  arrest  I  was  informed 
that  the  officials  of  the  Post  Office  Department  had 
received  no  complaints  against  my  magazine.  ...  In 
addition  to  personal  obloquy  resulting  from  this  prose- 
cution, and  many  false  and  slanderous  statements  con- 
cerning it,  I  have  been  made  to  suffer  large  financial 
loss  ...  it  will  probably  reach  $200,000. 

Bernarr  Macfadden,  Statement  on  His  Trials  p.  17. 

Tlie  United  States  Circuit  Court  upheld  the  conviction  for 
obscenity:  "It  caters  to  a  prurient  taste.  .  .  .  The  test  is 
the  tendency  to  deprave  and  corrupt  the  mind  of  those  open 
to  such  influence."^* 

IS     ANARCHISM     INDECENCY? 

The  federal  executive  authorities  found  the  postal  laws 
inadequate  to  suppress  publications  that  discuss  social  ques- 
tions in  ways  they  opposed.  They  could  not  reach  the  an- 
archists, for  example,  and  were  forced  to  resort  to  technical 
rulings,  thus: 

We  moved  In  1905  to  St.  Louis  to  publish  our  paper 
Regeiteracion  (an  organ  of  the  radical  Revolutionaries 
of  Mexico) ....  Diaz  used  diplomatic  channels.  .  .  . 
We  had  complied  with  all  the  provisions  of  the  postal 
laws  in  order  to  avoid  this  .  .  .  and  yet  Mr.  Cortelyou, 
the  Postmaster  General,  with  neither  justification  nor 
shame,  declared  that  Regeneracion  could  not  enjoy  second 
class  privileges  because  over  fifty  per  cent  of  the  copies 
were  destined  for  circulation  in  Mexico.^^ 
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There  Is  some  evidence  that  these  technical  postal  regula- 
tions have  been  invoked  against  publishers  whose  real  offence 
was  the  expression  of  radical  political  or  social  ideals.  Here 
is  how  President  Roosevelt  attempted  to  supply  the  deficien- 
cies of  the  statutes  by  his  own  ukase: 

To  The  Attorney-General,  March,  1908;  By  my  direc- 
tion the  Postmaster  General  is  to  exclude  La  Qtiestion 
Sociale  of  Paterson,  N.  J.,  from  the  mails  and  it  will  not 
be  re-admitted  unless  by  order  of  the  court,  or  unless 
you  advise  me  that  it  must  be  admitted.  .  .  . 

Attorney-General  Bonaparte  to  the  President:  I  am 
obliged  to  report  that  I  can  find  no  express  provision  of 
law  directing  the  exclusion  of  such  matter  from  the 
mails  ...  In  the  absence  of  any  express  provision 
...  or  binding  adjudication,  ...  in  my  opinion  the 
Postmaster  General  will  be  justified  in  excluding  from 
the  mails  any  issue  .  .  .  which  shall  contain  any  article 
constructively  a  seditious  libel,  and  counselling  such 
crimes  as  murder,  arson,  riot,  and  treason.  .  .  .  Such 
action  would  be  perfectly  safe  since  at  common  law  it 
is  settled  that  the  owner  of  a  libelous  picture,  et  cetera, 
is  entitled  to  no  damages  for  its  destruction.  .  .  , 
Hence  Federal  Statutes  for  punishing  the  Postmaster  for 
detaining  mail  .  .  .  would  not  operate.^^ 

This  is  a  rare  exhibit  even  in  our  history;  the  Attorney-Gen- 
eral trying  to  nullify  the  First  Amendment  by  such  ancient 
devices  as  constructive  crime,  seditious  libel,  and  the  common 
law  interposed  to  protect  the  Postmaster  from  federal  statutes. 
There  was  "neither  statute  nor  binding  adjudication'*  to  jus- 
tify Roosevelt,  yet  the  act  was  declared  ''perfectly  safe'* 
because  they  could  not  be  punished.^''  The  periodical  was 
actually  excluded,  but  on  a  technical  postal  violation,  not 
for  its  views.  President  Roosevelt  transmitted  the  Attorney- 
General's  opinion  to  Congress  with  a  special  message;  and  as 
result  of  the  agitation  we  have  (1909)  the  following  hybrid 
addition  to  the  obscenity  statute,  an  excellent  example  of 
how  the  censorship  on  moral  grounds  is  extended  to  other 
fields: 
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And  the  term  "indecent**  within  the  intendment  of 
this  section  shall  include  matter  of  a  character  tending 
to  incite  arson,  murder,  or  assassination.*^® 

WHEN    IS   ART   OBSCENE? 

The  obscenity  club  has  been  used  against  the  artist, 
graphic,  plastic,  literary,  and  dramatic.  In  1882,  Osgood 
and  Company,  Walt  Whitman*s  publishers,  submitted  to  the 
poet  twenty-four  passages  in  Leaves  of  Grass  for  censorship.^* 
Backed  by  a  threat  of  the  United  States  attorney,  they  or- 
dered these  passages  expunged  before  the  book  was  allowed 
on  sale  in  Boston.  Foreign  authors  whose  works  have  been 
proscribed  in  one  way  or  another,  are  Rabelais,  Boccaccio, 
Zola,  Daudet,  Balzac,  Hardy  (Jude  the  Obscure,  and  Tess 
of  the  d'Vrbervilles)  and  Harold  Frederic,  (Damnation  of 
T heron  Ware).  Frank  Harris  was  deprived  of  a  publisher 
for  his  Life  of  Oscar  Wilde,  George  Moore's  Memoirs  of 
My  Dead  Life  was  expurgated.  D.  H.  Lawrence's  works 
were  forbidden  for  a  time;  and  attacks  were  made  on  Theo- 
dore Dreiser's  Genius,  David  Graham  Phillips'  The  Career  of 
Susan  Lennox,  and  Alfred  Kreymborg's  Edna. 

Scientific  sex  studies  suffered  equally  with  fine  arts: 
Forel's  The  Sexual  Question  was  brought  into  court  as 
pornography;  Havelock  Ellis'  works  on  sex  barred  from  the 
mails  at  one  time;  and  the  publishers  of  Przybyszewki's 
Homo  Sapiens  were  forced  to  withdraw  the  volume.  Not 
all  of  these  interferences  were  based  on  the  Federal  mail 
statute.  James  Lane  Allen's  A  Summer  in  Arcady,  for 
example,  was  barred  from  libraries,  as  were  many  other  sus- 
pected books.^^ 

Plays  have  of  course  been  barred  under  local  ordinances. 
The  list  includes  Du  Maurier's  Trilby,  Bernard  Shaw's 
Mrs.  Warren's  Profession,  (later  revived  quite  innocu- 
ously) ,  Oscar  Wilde's  Salome,  and  the  plays  of  Eugene 
Brieux.  In  Cleveland,  Ohio,  in  1906,  Olga  Nethersole  had 
to    omit    the    staircase    scene    in    the    play    from    Daudet's 
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Sappho.    A  play  was  suppressed  in  Philadelphia  because  it  was 
obnoxious  to  the  Negro  population. 

In  the  representative  arts  we  have  such  incidents  as  a  raid 
on  the  Art  Students*  League  (New  York  City),  August  2, 
1906;  and  the  removal  from  a  confectioner's  window  in  that 
city  of  a  painting  Triumph  of  the  Chaste  because  it  con- 
tained a  nude  woman.  The  confusion  in  municipal  esthetic 
standards  was  humorously  shown  when  a  bronze  Bacchante 
by  MacMonnies  was  exiled  from  the  Public  Library  by  prudish 
Boston,  only  to  find  sanctuary  in  the  Metropolitan  Museum, 
New  York.  We  must  admit  that  the  distinction  between 
pornography  and  art  is  not  always  easy  to  make;  indeed  in 
some  of  the  above  cases  there  remains  the  uneasy  suspicion 
that  art  was  secondary  to  publicity  and  profits.  But  it  is 
certainly  dangerous  to  freedom  in  art  to  let  commonplace 
and  inexpert  minds  decide  the  possible  ejQfects  of  the  nude 
or  the  sexual  in  literature.^^ 

THE    CENSORSHIP    OF    MOVING-PICTURES 

The  moving-picture  may  be  treated  here  as  a  combination 
of  the  art  and  postal  censorship.  Here  is  a  new  and  popular 
and  powerful  means  of  communication.  Does  it  fall  within 
the  protection  of  the  guaranty  of  a  "free  press"?  Certainly 
not  in  words;  and  in  fact  there  are  very  real  differences. 
The  press  for  example  was  conceived  of  as  an  instrument  in 
relation  to  governm.ent,  but  the  screen  can  hardly  be  so 
viewed  save  as  it  is  profoundly  educational.  The  more  vivid 
emotional  reaction  to  the  picture  than  to  the  printed  word 
taking  place  in  crowds  differentiates  the  problem  from  that 
of  freedom  of  the  press.  Since  the  status  of  many  pictures 
is  so  uncertain  we  only  sketch  the  facts. 

Efforts  have  been  made  to  create  a  federal  national  board 
of  censors  to  pass  upon  films  intended  for  inter-state  ship- 
ment. This  has  not  been  done.  The  federal  censorships 
have  been  of  three  kinds:  First,  censorship  of  all  films  im- 
ported into  this  country  was  created  in  the  tariff  act  of  1909, 
to  be  exercised  by  the  Secretary  of  the  Treasury.     This  does 
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not  appear  to  have  been  widely  applled.^^  Second,  films  of 
prize-fights  have  been  barred  from  importation  and  from  inter- 
state transportation,  by  the  mails  or  common  carriers.  It  is  a 
crime  either  to  deposit  the  film  for  shipment  or  to  receive  it 
from  shipment.  This  is  based  on  the  brutalizing  effect  of  such 
contests,  though  pictures  of  bayonet  practice  go  through  the 
mails  freely.  Third,  it  has  been  decided  that  the  First  Amend- 
ment does  not  cover  the  transportation  of  picture  films  in 
the  mails.  *'The  United  States  could  refuse  transportation 
to  any  film  not  subjected  to  its  censorship.  Pictures  are  far 
worse  on  public  morals  than  mere  words. "^^  The  court  is 
here  evidently  extending  the  principle  of  the  obscenity  and 
lottery  statutes  that  a  government  utility  cannot  be  forced 
to  carry  what  is  regarded  as  immoral. 

The  censorships  and  police  regulations  of  moving-pictures 
by  states  and  municipalities  are  too  complex  and  as  yet  unset- 
tled to  be  more  than  mentioned  here.  Boirds  have  been 
quite  generally  granted  the  power  to  ban  or  excise  parts  of 
films  or  order  their  change.  The  police  acting  as  ex-tempore 
censors,  sometimes  with  the  help  of  the  clergy  and  other 
experts  in  art  and  morality,  have  forbidden  exhibitions  and 
revoked  the  licenses  of  halls.  Pictures  liable  to  cause  race 
feeling  or  stimulate  immorality  have  come  under  the  ban.®* 

THE   COURTS   AS   CENSORS   OF   THE  PRESS 

The  courts  also  have  acted  as  censors  of  the  press  by  the 
use  of  their  power  to  punish  for  contempt. 

Recently  (1900-1914)  in  Colorado,  Ohio,  and  New 
York,  editors  have  been  punished  for  contempt  of  court, 
which  consisted  in  criticism  published  in  their  news- 
papers, and  not  in  the  presence  of  the  court;  and,  there- 
fore, having  no  direct  tendency  to  disturb  its  orderly 
proceedings.  In  Colorado,  perhaps  in  other  States  also, 
proof  of  the  truth  was  excluded.®^ 

In  Colorado,  one  Patterson  was  punished  by  a  State  court  for 
contempt  in  publishing  certain  opinions  on  the  conduct  of 
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a  case  before  the  Court.^^  His  appeal  finally  reached  the 
United  States  Supreme  Court  which  denied  him  redress.^'^ 
This  method  of  bridling  the  press  to  the  judicial  hand  was 
comparatively  new,  and  its  employment  promised  to  be  wide- 
spread during  the  first  years  of  this  century.  It  aroused  this 
comment  from  an  expert  on  free  communication: 

The  judge-made  law  of  contempt  of  court  for  publica- 
tions censuring  judges  is  simply  intolerable  in  a  land  of 
equality  where  judges  are  no  more  important  to  the 
universe  than  executives  and  legislators.^ 
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Justice  Harlan  dissented  in  the  Patterson  case,  and  de- 
clared: 

I  go  further  and  hold  that  the  privilege  of  free  speech 
and  of  free  press  belonging  to  every  citizen  of  the  United 
States,  constitute  essential  parts  of  every  man's  liberty, 
and  are  protected  against  violation  by  that  clause  of  the 
Fourteenth  Amendment  forbidding  States  to  deprive  any 
citizen  of  his  liberty  without  due  process  of  law. 

CENSORSHIP    UNDER    LOCAL    POLICE    POWERS 

Censorship  of  the  press  involving  the  suspension  of  pub- 
lication and  the  raiding  of  publication  offices  with  the  de- 
struction of  property  has  been  not  unusual  in  the  last  forty 
years,  under  police  powers  granted  by  local  and  State  laws, 
especially  with  respect  to  Socialist  papers.  The  following 
list  does  not  exhaust  the  evidence,  but  it  exemplifies  the 
various  kinds  of  restriction: 


1888 — ^The  Alarm,  Chicago,  was  suspended  from  April 
8,  to  July  14,  on  account  of  its  alleged  anarchistic  ten- 
dencies.^® 

1893 — The  Free  Speech  edited  by  Miss  Ida  B.  Wells,  a 
Negro,  was  suppressed  because  she  so  fiercely  denounced 
the  lynching  of  some  young  colored  men,  and  arraigned 
the  authorities  for  failing  to  punish  the  lynchers.     She 
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was  driven  from  Memphis,  Tennessee,  and  formed  an 
anti-lynching  league  in  England,  securing  as  members, 
the  Duke  of  Argyll,  the  Archbishop  of  Canterbury,  and 
othersJ'^ 

1906 — Emil  Ruedebusch,  of  Maysville,  "Wis.,  was  fined 
for  publishing  Old  and  New  Ideals,  a  pamphlet  of  radical 
social  and  sex  philosophy. 

1910 — The  New  Castle  Free  Press,  in  a  free  speech 
fight  in  New  Castle,  Pennsylvania,  was  charged  with 
seditious  libel  under  the  revival  of  the  obsolete  doctrine 
of  the  common  law.  Four  men,  McKeever,  Hartman, 
McCarty,  and  White,  were  tried.  The  jury  disagreed. 
In  the  celebration  after  this  vindication  the  Socialists 
were  forced  to  rent  an  orchard  for  a  meeting,  and,  it 
being  Sunday,  narrowly  escaped  a  new  prosecution  under 
a  local  blue  law.^^ 

19 1 2 — On  September  5,  the  Socialist  paper  of  Butte, 
Montana,  went  out  with  three  columns  of  white  censored 
spaces,  far  more  eloquent  than  the  expurgated  text,  cre- 
ating a  curiosity  that  could  hardly  be  met  when  the 
censorship  was  removed. ^^ 

19 1 3 — The  Weekly  Issue  of  Passaic,  N.  J.,  suffered 
from  police  action  during  the  strike  of  the  silk  weavers 
in  the  latter  town.  The  police  entered  Socialist  head- 
quarters and  seized  500  copies  of  the  ** Weekly  Issue," 
the  organ  of  the  Socialist  Party.  Charges  of  theft  were 
made  against  the  police  later,  and  four  of  them  were 
brought  before  a  Socialist  judge  and  held  in  bail  of  $200 
each.  Next  a  warrant  was  issued  for  the  arrest  of  the 
editor,  Alexander  Scott,  charged  with  "aiding  and  abet- 
ting hostility  to  the  government,"  a  crime  punishable  by 
15  years  at  hard  labor.  He  was  arrested  at  a  meeting 
held  to  protest  against  this  persecution,  locked  up  over 
night,  and  released  next  day  on  $2000  bail.  He  had 
compared  the  conditions  in  Paterson  with  the  rule  of 
the  Cossacks.  Four  men  who  sold  the  paper  on  the 
street  were  also  arrested.  Scott  was  tried  and  convicted 
in  the  lower  court,  but  the  verdict  was  set  aside  by  the 
Supreme  Court  of  New  Jersey,  while  the  four  men,  after 
being  held  several  days  in  default  of  bail,  were  released 
without  trial. ^* 
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A  great  variety  of  laws  have  been  proposed  and  some  few 
enacted,  to  curb  the  press.  The  following  illustrates  how 
extreme  such  measures  may  be: 

A  law  was  passed  in  the  California  legislature  denounc- 
ing a  portrait  or  caricature  of  any  living  person,  other 
than  that  of  an  office-holder  within  the  State,  without 
the  person's  written  consent,  unless  he  had  been  convicted 
of  a  crime.  Apparently  this  allows  the  publication  of 
likenesses  of  politicians  and  criminals  only.  The  intent 
of  the  law  was  never  made  clear,  as  the  newspapers  dis- 
regarded it  as  a  plain  interference  with  the  freedom  of 
the  press.  The  same  State  proposed  a  statute  requiring 
the  responsible  writer's  name  to  every  article  libellous 
on  its  face.^* 

MILITARY    AND     EXECUTIVE    CENSORSHIP    OF    THE    PRESS 

The  military  arm  of  our  government  has  naturally  had 
but  small  opportunity  to  censor  or  suppress  publications.  It 
has,  however,  on  several  occasions  exercised  these  functions 
after  the  declaration  of  "martial  law."  In  a  miners'  strike 
in  Colorado  there  was  a  repetition  of  Civil  "War  methods: 

September  29,  190.,  the  militia  arrested  the  work- 
ing-force of  the  Victor  "Record."  .  .  .  The  specific 
charge  was  based  on  the  statement  in  the  paper  that  one 
of  the  members  of  one  of  the  military  companies  was  an 
ex-convict.  A  detail  of  25  infantrymen  and  20  cavalry- 
men marched  to  the  printing  office  and  arrested  the  edit- 
or, George  E.  Keyner,  and  four  employees,  and  took  them 
to  the  bull  pen.  Under  orders  from  Gov.  Peabody  the 
five  men  .  .  .  were  turned  over  to  the  sheriff  on  the 
evening  of  September  30.  (They  were  later  charged 
with  criminal  libel). 

On  the  night  of  December  4,  Maj.  H.  A.  Naylor  called 
at  the  Daily  Victor  Record  and  informed  its  editor  and 
proprietor  that  a  censorship  had  been  placed  upon  the 
columns  of  the  Record.  Editor  Keyner  was  told  that 
he  must  not  publish  anything  but  ordinary  news  mat- 
ter, and  was  compelled  to  show  Major  Naylor  proofs  of 
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the  editorial  matter  which  he  had  already  written  for 
the  next  morning's  paper.  The  leading  editorial  was 
produced  and  the  officer  told  the  editor  he  must  not 
publish  it.  He  forbade  the  editor  to  print  the  official 
statements  of  the  Miner's  Union.'''^ 

Articles  criticizing  the  militia  or  State  administration  v/ere 
forbidden.  The  office  was  attacked  by  a  mob  and  wrecked.^® 
In  "West  Virginia,  in  the  strike  of  1912-1913,  the  military 
power  arrested  C.  H.  Boswell,  editor  of  the  Labor  ArguSy 
and  held  him  incommunicado.  Fred  Merrick,  a  second  So- 
cialist editor  who  came  from  the  Pittsburgh  Justice  to  fill 
Boswell's  place,  was  thrown  into  prison  by  the  Governor's 
orders,  and  the  paper  confiscated.  The  house  of  the  editor  of 
the  Socialist  and  Labor  Star,  one  Thompson,  was  searched  for 
the  mailing-list  of  his  paper,  his  stock  damaged,  and  the  office 
department  locked  up. 

"In  Idaho  .  .  .  many  striking  miners  were  herded  in 
outrageously  unsanitary  bull-pens  by  the  militia  of  the 
State.  An  editor  who  foolishly  believed  the  Constitution 
of  Idaho  to  be  of  some  importance  propounded  some  ques- 
tions in  his  paper,  calculated  to  show  that  this  conduct  of 
the  militia  was  in  violation  of  the  law.  For  asking  these 
questions  ...  he  was  also  arrested  and  placed  in  the  bull- 
pen with  the  others. 

FREEDOM  IN  THE  ISLAND  COLONIES 

The  Federal  military  power  has  had  little  opportunity  to 
interfere  with'freedom  of  the  press  save  in  our  colonial  posses- 
sions. ...  It  seems  to  have  taken  advantage  of  this  oppor- 
tunity on  occasion. 

In  our  military  control  of  the  Philippine  Islands  we 
find  executive  authorities  arresting  an  American  editor 
for  republishing  our  own  Declaration  of  Independence 
.  .  .  with  the  excuse  that  it  would  tend  to  incite  the 
Filipinos  to  insurrection. 
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In  Porto  Rico,  we  find  an  American  editor  is  subjected 
to  some  seventy  or  more  arrests,  and  finally  in  practical 
effect  banished  from  the  island  as  the  one  condition  on 
which  he  could  escape  what  might  prove  life  imprison- 
ment .  .  .  for  publishing  what  he  believed  to  be  true 
concerning  some  carpet-bag  officials  appointed  by  the 
President. 

In  the  years  since  19 17,  not  covered  by  this  study,  the 
violations  of  civil  liberty  in  the  colonies  have  been  more 
frequent. 

THE   LAWS    AGAINST    ANARCHISTS 

The  development  of  the  laws  against  anarchists  is  an  im- 
portant chapter  in  the  history  of  liberty.  These  extreme 
libertarians  have  had  rather  less  liberty  than  anybody  else. 
They  present  a  paradox,  for  although  they  do  not  believe  in 
government,  they  appeal  to  the  constitutional  guarantees  of 
government  for  protection  in  the  agitation  of  their  views. 
Their  opposition  to  all  government,  together  with  the  fact 
that  some  few  of  them  have  both  preached  and  practiced 
violence,  has  caused  them  to  be  regarded  especially  as  people 
outside  the  pale.  Ignorance  of  their  philosophy  has  led  to 
the  confusion  of  anarchists  with  other  radical  groups,  such 
as  the  Socialists  and  communists,  so  that  they  have  suffered 
from  the  views  of  others,  and  others  have  suffered  from 
being  identified   with  them. 

For  clearness  we  must  distinguish  the  native-born  anarch- 
ist from  the  alien,  and  the  philosophical  or  Christian  anarch- 
ist from  the  advocate  of  the  violent  overthrow  of  govern- 
ments. The  native  anarchist  has  existed  since  the  Utopians 
of  the  early  19th  century,  but  his  doctrines  had  not  been 
regarded  as  dangerous,  nor  had  he  suffered  suppression  until 
after  the  influx  of  foreign-born  anarchists  from  Germany 
and  Russia,  who  fled  to  this  country  from  1848  on.  They 
were  at  first  received  as  exiled  republicans  from  despotic 
monarchies  in  Europe  coming  to  a  land  of  political  asylum 
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as  so  many  previous  rebels  against  ancient  tyrannies  had 
come.  As  a  guest  the  anarchist  was  not  expected  to  preach 
or  act  against  the  United  States — where  it  was  believed  none 
of  the  evils  he  had  attacked  at  home  could  exist.  But  as 
the  industrial  conflict  grew  harsher  in  this  country  from  the 
Civil  War  on,  these  alien  agitators  and  their  American  fol- 
lowers began  to  preach  their  doctrines,  not  against  foreign 
despots,  but  against  American  capitalists  and  public  officials. 
This  could  not  be  endured,  so  the  tradition  of  free  political 
asylum  was  slowly  abandoned  for  restrictive  laws,  federal  and 
state,  that  would  exclude  alien  anarchists  and  curb  those 
already  here.  It  is  true  that  most  of  those  who  have  suf- 
fered have  been  aliens,  but  they  have  suflfered  primarily  for 
their  opinions  and  so  are  of  interest  to  the  libertarian. 

ORIGIN    OF    THE    ANARCHY    EXCLUSION    ACT 

In  1888,  probably  as  a  result  of  the  Haymarket  bomb 
Incident  in  Chicago,^'^  resolution  1291  in  the  House  provided 
for  "the  removal  of  dangerous  aliens  from  the  United 
States. "^^  The  act  failed  of  passage.  The  vague  term  "dan- 
gerous alien"  marks  the  beginning  of  the  long  struggle  to 
define  the  person  to  be  excluded.  In  1889  Senate  Bill  453 
made  it  unlawful  for  "an  avowed  anarchist  or  nihilist  or  one 
who  is  personally  hostile  to  the  principles  of  the  Constitu- 
tion of  the  United  States  or  to  the  form  of  Government,*' 
to  enter  the  country.  The  bill  was  violently  attacked  In 
hearings  and  failed.  In  1 890-1 893  two  Investigations  of  the 
problem  prove  the  continued  interest.^^  Yet  In  the  Immigra- 
tion Act  of  1 891  this  proviso  was  Included:  "Nothing  In 
this  act  shall  be  construed  to  apply  to  or  exclude  persons  con- 
victed of  political  oflfenses,  even  though  they  may  be  desig- 
nated as  felony  or  crime  ...  by  the  courts  of  their  native 
land."  This  reveals  still  a  strong  sentiment  in  favor  of  the 
tradition  of  political  asylum.^^ 

In  1894,  probably  as  a  result  of  the  assassination  of  Presi- 
dent Carnot  of  France,  bills  were  Introduced  In  both  Houses 
to  punish  anarchy  or  attempts  on  the  lives  of  United  States 
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executives,  and  to  regulate  the  admission  to  the  country  of 
undesirable  agitators.  A  further  attempt  was  made  to  define 
anarchism-  The  Hill  bill,  drawn  by  Secretary  John  G.  Car- 
lisle, under  Cleveland  and  approved  by  Richard  Olney,  Sec- 
retary of  State,  passed  the  Senate  and  was  side-tracked  in  the 
House  only  by  the  single  objection  of  a  New  York  Repre- 
sentative.^^ The  old  idea  still  persisted,  however,  for  in  1898 
the  United  States  declined  to  send  a  representative  to  an 
international  conference  of  secret  service  agents  to  European 
governments  held  to  solve  the  problem  presented  by  anarch- 
ists. (Mr.  Roosevelt  did  suggest  later  making  **crlmlnal 
anarchy  an  international  crime,"  whatever  that  may  be.) 
But  the  assassination  of  President  McKinley  in  190 1  by  an 
avowed  anarchist  renewed  the  agitation.  On  December  16, 
Senator  Vest  enquired  as  to  a  possible  amendment  to  the 
Constitution  to  suppress  anarchy.  In  1903  Congress  passed 
an  immigration  law  with  this  provision®^: 

Section  38:...  That  no  person  who  disbelieves  in  or 
who  is  opposed  to  all  organized  government,  or  who  is  a 
member  of  or  affiliated  with  any  organization  entertain- 
ing and  teaching  such  disbelief  In  or  opposition  to  all 
organized  government,  or  who  advocates  or  teaches  the 
duty,  necessity  or  propriety  of  the  unlawful  assault  or 
killing  of  any  officer  or  officers,  either  of  specific  indi- 
viduals or  of  officers  generally,  of  the  government  of 
the  United  States,  or  of  any  other  organized  govern- 
ment, because  of  his  or  their  official  character,  shall  be 
permitted  to  enter  the  United  States  .  .  .  also  provided 
that  polygamlsts,  anarchists,  or  persons  who  believe  in 
or  advocate  the  overthrow  by  force  or  violence  of  the 
government  of  the  United  States  or  of  all  government 
or  of  all  forms  of  law,  or  the  assassination  of  public  offi- 
cials, shall  be  excluded  from  the  United  States.  .  .  . 
Persons  who  have  been  convicted  of  offenses  purely  politi- 
cal, not  involving  moral  turpitude  are  excepted.  .  .  . 

An  Act  to  Regulate  the  Admission  of  Aliens, 
United  States  Coinpiled  Statutes,  1903,  170. 
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The  debate  on  this  bill  brought  out  a  lingering  defence 
of  the  tradition  of  political  asylum,  Senator  Hoar  declaring 
that  there  were  in  the  world  governments  that  he  for  one 
would  overthrow  by  force  and  violence.®^  The  test  of  the 
law  came  the  year  of  its  passage.  John  Turner,  an  English 
subject  and  organizer  for  a  labor  union  in  England,  came  to 
New  York  to  deliver  lectures  and  also  prepare  articles  on 
trade  conditions  for  The  Grocer,  a  London  publication. 
On  October  19,  1903,  the  Secretary  of  Commerce  and  Labor 
issued  a  warrant  for  his  arrest  and  deportation.  On  October 
23,  Turner  addressed  a  mass  meeting  at  the  Murray  Hill 
Lyceum  on  "Trade  Unionism  and  the  General  Strike."  He 
was  arrested  and  searched.  Extracts  from  his  speech  and 
from  literature  found  on  him  were  produced  against  him 
next  day  when  a  board  of  special  enquiry  was  convened.  He 
had  no  witnesses  nor  means  of  procuring  any;  he  had  no 
counsel,  for  the  act  makes  no  provision  for  procuring  counsel. 
His  trial  was  secret.  He  was  not  asked  to  define  the  word 
"anarchy."  There  was  no  evidence  that  Turner  had  ever 
advocated  the  things  prohibited  by  the  act.^*  The  Board 
ordered  Turner's  deportation;  an  appeal  to  the  Secretary  of 
Commerce  was  dismissed.  A  writ  of  habeas  corpus  was  sued 
out  in  the  Circuit  Court  at  New  York  City.  The  judge 
refused  to  intervene,  holding  the  act  constitutional.  On 
appeal  the  United  States  Supreme  Court  decided  likewise: 

DEPORTATION  IS  DUE  PROCESS  OF  LAW 

Congress  has  power  to  exclude  aliens  and  to  prescribe 
conditions  on  which  they  may  enter  the  United  States; 
to  establish  regulations  for  deporting  aliens  who  have 
illegally  entered,  and  to  commit  the  enforcement  of  such 
conditions  and  regulations  to  executive  officers.  .  .  .  This 
does  not  deprive  any  person  of  liberty  without  due  process 
of  law.  .  .  .  The  act  of  1903  does  not  violate  the  Fed- 
eral Constitution  nor  are  its  powers  as  to  alien  anarchists 
unconstitutional.  Since  both  Board  and  Secretary  have 
found  for  his  deportation  on  evidence,  his  exclusion  or 
deportation  will  not  be  reviewed  on  the  facts.  .  .  . 
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If  the  word  ''anarchist"  should  be  interpreted  as  in- 
cluding aliens  whose  anarchistic  views  are  professed  as 
those  of  political  philosophers,  innocent  of  evil  intent, 
it  would  follow  that  Congress  was  of  the  opinion  that 
the  tendency  of  the  general  exploitation  of  such  views  is 
so  dangerous  to  the  public  weal  that  aliens  who  hold 
and  advocate  them  would  be  undesirable  additions  to  our 
population  whether  permanently  or  temporarily,  whether 
many  or  few.   .   .   . 

United  States  ex  rel  Turner  versus  "Williams 
194  United  States  Reports  zy^. 

In  the  last  paragraph  the  Supreme  Court  establishes  the 
octrine  of  "constructive  anarchy"  by  basing  its  decision  on 
le  "dangerous  tendency"  of  the  exploitation  of  these  views, 
however  innocent  of  evil  intent."  The  rule  is  first  made  and 
'^ith  general  approval  against  the  advocates  of  violence;  next 
:  is  invoked  against  those  philosophers  who  do  not  believe 
1  governments  lest  they  incite  others  to  violence;  last  it  is 
:retched  to  include  any  one  who  seeks  to  change  the  form 
f  government  by  whatsoever  means,  economic  or  political. ^^ 
he  application  of  these  doctrines  to  exclude  anarchist  publi- 
ations  from  the  mails  is  discussed  above  under  "Freedom 
f  the  Press." 

Deportations  of  anarchists  were  unusual  until  after  19 19, 

period  which  is  not  here  covered.  That  of  Maxim  Gorki, 
..ussian  novelist,  political  radical  and  social  philosopher,  was 
chieved  under  another  provision  of  the  immigration  laws, 
overing  exclusions  for  moral  reasons.  Gorki  entered  the 
ountry,  but  was  forced  to  withdraw  on  account  of  a  public 
lamor  against  his  relations  to  a  woman  who  by  American 
iterpretations  was  not  his  legal  wife. 

An  interesting  example  of  the  official  attitude  toward  anar- 
hists  was  the  sentence  in  1908  of  William  Buwalda  of  San 
'rancisco,  a  private  in  the  United  States  Engineers,  to  five 
ears  imprisonment  in  a  military  prison  for  attending  a  public 
neeting  under  anarchist  auspices  and  shaking  hands  with 
he  speaker  after  the  lecture. 
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General  Funston  asserts  that  Buwalda*s  action  was  "a 
great  military  oflfense,  infinitely  worse  than  desertion 
...  a  serious  crime,  equal  to  treason.  The  first  duty 
of  an  enlisted  man  is  unquestioning  obedience  and  loyalty 
to  the  government  to  which  he  has  sworn  allegiance;  it 
makes  no  difference  whether  he  approves  of  that  govern- 
ment or  not.**  ...  It  is  quite  true  that  the  meeting  had 
been  arranged  by  anarchists.  Had  Socialists  issued  the 
call  there  would  have  been  no  objection.  General  Fun- 
ston says:  *'I  would  not  have  the  slightest  hesitancy 
about  attending  a  Socialist  meeting  myself.'*  ^^ 

THE  STATES  VERSUS  THE   ANARCHISTS 

The  States  have  denied  the  anarchists  liberty  to  advocate 
their  views,  generally  under  police-power  laws  such  as  those 
against  unlawful  assembly  and  inciting  to  crime.  New  York 
led  the  way,  having  enjoyed  more  experience  with  anarchists 
than  less  cosmopolitan  communities.  Johann  Most  and  Emma 
Goldman,  the  two  most  pursued  of  all  anarchists  in  America, 
were  convicted  under  such  laws.  The  trials  of  Herr  Most 
which  began  in  England  {j  Q.  B.  Division  244J  opened  In 
New  York  City  after  a  meeting  held  on  November  12,  1887, 
the  day  of  the  hanging  of  the  Chicago  anarchists.  It  was  sup- 
pressed, and  Most  and  a  few  of  his  followers  stole  away  and 
opened  another.  He  was  arrested  and  tried  for  inciting  to 
violence,  though  his  threats  were  made  In  open  meeting  and 
the  only  persons  endangered.  If  any,  were  hundreds  of  miles 
away.  The  charge  was  brought  under  the  Penal  Statutes  (3, 
section  451)  for  the  punishment  of  three  or  more  persons 
who  attempt  or  threaten  any  act  tending  toward  a  breach 
of  the  peace.  Again  on  September  7,  1901,  Most  was  ar- 
rested for  reprinting  in  his  weekly,  Freiheit,  apparently  by 
mere  co-incidence  on  the  day  President  McKInley  was  shot, 
an  article  by  one  Carl  Hanzen,  written  fifty  years  before. 
The  Court  of  Special  Sessions  convicted  the  defendant  of  mis- 
demeanor.^^ 

The  decision  was  based  on  "breach  of  the  peace"  and  the 
"abuse  of  free  speech.** 
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THE  NEW   YORK  CRIMINAL  ANARCHY  LAW 

As  a  result  of  the  excitement  after  President  McKinley*s 
ssassination,  New  York  in   1902  put  on  the  statute  books 

criminal  anarchy  law.  An  abstract  follows,  given  so  fully 
€cause  this  law  was  the  progenitor  of  many  similar  laws 
nacted  by  more  than  thirty  states  during  and  after  the 
^orld  War. 


Section  468.  a.  Criminal  anarchy  is  the  doctrine  that 
organized  government  should  be  overthrown  by  force  or 
violence  or  the  assassination  of  the  executive  head  or  any 
of  the  executive  officers  of  the  government,  or  by  any 
unlawful  means. 

b.  .  .  .  whoever  by  word  of  mouth  or  writing  advo- 
cates, advises,  or  teaches  the  duty  of  criminal  anarchy 
.  .  .  prints,  publishes,  edits,  or  issues  or  knowingly  cir- 
culates, sells,  destributes  or  publicly  displays  any  book, 
paper,  document  or  written  or  printed  matter  in  any 
form  containing  or  advocating,  etc.  .  .  .  organizes  or 
becomes  a  member  or  voluntarily  assembles  with  any 
society,  group,  or  assembly  of  persons  to  teach  or  ad- 
vocate such  doctrines  ...  is  guilty  of  a  felony  and 
punishable  by  imprisonment  for  not  more  than  ten  years, 
or  by  a  fine  of  not  more  than  $5,000.00  or  both. 

d.  Whenever  tv/o  or  more  persons  assemble  for  the 
purpose  of  advocating  or  teaching  the  doctrines  of  crimi- 
nal anarchy  .  .  .  such  assembly  is  unlawful  and  every 
person  voluntarily  participating  therein  by  his  presence, 
aid,  or  instigation,  is  guilty  of  a  felony,  and  pimishable 
(as  in  section  b) . 

e.  The  owner,  agent,  superintendent,  janitor,  care- 
taker, or  occupant  of  any  place,  building  or  room  who 
wilfully  and  knowingly  permits  therein  any  assemblage 
of  persons  prohibited  by  section  468  ...  is  guilty  of 
a  misdemeanor  and  punishable  by  not  more  than  two 
years  imprisonment,  or  by  a  fine  of  not  more  than 
$2,000,  or  both.^® 
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WHAT  HAPPENED  TO  ANARCHISTS 

The  following  list,  with  no  pretensions  to  completeness, 
notes  some  of  the  violations  of  civil  rights  of  anarchists  in  the 
decade  1906- 191 6: 

1906 — February.  Philadelphia.  Meeting  in  honor  of 
Johann  Most's  sixtieth  birthday  forcibly  broken 
up  by  the  police. 
— October  27.  New  York.  Three  speakers  at  an 
Anarchist  meeting  arrested  and  put  under  bail. 
— October  30.  New  York.  Protest  meeting  against 
the  preceding  action  was  broken  up  by  the  police, 
and  women  clubbed. 

1907 — September.  General  Brigham,  police  commis- 
sioner of  New  York  City,  prohibited  the  Central 
Federated  Labor  Union  from  displaying  red  flags. 
— November  1 1 .  New  York  Mass-meeting  in  com- 
memoration of  the  Chicago  Anarchists  broken  up 
by  the  poHce. 

1908 — ^January.  Washington,  D.  C.  Major  Sylvester, 
chief  of  police,  tried  to  prevent  Emma  Goldman 
from  speaking  in  the  capital  of  the  nation.  He 
cancelled  the  license  of  the  hall  in  which  the 
meeting  was  to  be  held,  and  later  issued  a  "tem- 
porary license"  so  the  rights  of  the  hall-owner 
to  free  renting  might  be  protected. 
— ^Meeting  in  Philadelphia  broken  up. 
— Chicago.    Hall  refused  for  anarchist  meeting. 

1909 — ^May  23.  New  York.  Meeting  of  anarchists  in 
Lexington  Hall  broken  up  by  police,  with  club- 
bing and  arrests.  They  tried  to  intimidate  the 
hall-keeper. 
— June  8.  East  Orange,  N.  J.  An  address  on  the 
Drama  by  Emma  Goldman  scheduled  for  a  Forum 
meeting  was  forbidden  by  the  police,  and  oflScial 
pressure  forced  the  refusal  of  English's  Hall, 
which  had  been  rented,  and  the  return  of  the  de- 
posit on  the  rental.  Under  the  leadership  of 
Alden  Freeman,  the  meeting  was  held  in  a  private 
barn    before    1,000    people.     Later    the    Orange    ^ 
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Chapter  of  the  Sons  of  the  Revolution  asked  for 
Freeman's  resignation. 

January  14.  San  Francisco.  Emma  Goldman 
was  arrested  to  prevent  her  speaking.  This  same 
year  she  was  arrested  in  Philadelphia  and  tried  to 
secure  a  decision  on  her  rights  in  the  courts. ®® 
19 1 3 — April  4  and  11.  New  York.  Disturbances  in 
Union  Square. 
— April  13.  Los  Angeles.  Lucy  Parsons,  widow  of 
Albert  Parsons,  one  of  the  Chicago  anarchists 
hung  in  Chicago  in  1887,  and  George  Markstall 
were  arrested  for  selling  literature  without  a  license 
(an  account  of  the  famous  Anarchists'  trial) . 
At  the  police  station  the  matron  made  Mrs.  Par- 
sons strip  for  searching  and  tried  to  pull  off  her 
husband's  ring. 

The  police  point  of  view  toward  anarchists  is  curtly  put 
by  a  famous  policeman,  Robert  A.  Pinkerton: 

In  New  York  the  police  have  carried  on  relentless  war- 
fare against  the  "Reds."  They  have  gone  even  to  the 
length  of  ''illegally  suppressing"  their  meetings.  On  one 
occasion  I  remember  when  a  lot  of  anarchistic  sentiments 
were  being  shouted  from  a  speaker's  stand  in  Union 
Square,  the  police  without  warrant  descended  upon  the 
meeting  and  broke  it  up.  This  was  reprehensible  from 
the  standpoint  of  the  stickler  for  social  and  political 
rights;  but  there  are  certain  conditions  that  cannot  be 
dealt  with  from  the  ordinary  point-of-view,  and  anarchy 
is  one  of  them.®°  These  people  should  all  be  marked  and 
kept  under  constant  surveillance,  and  on  the  slightest 
excuse  be  made  harmless. 

WOMEN  AND  CrvrL  RIGHTS 

"We  have  seen  but  little  reason  to  consider  the  civil  rights 
of  women  as  women.  "Women  were  protected  as  men  were 
by  the  Bills  of  Rights  and  could  assemble,  speak,  print,  and 
secure  as  freely  the  protections  of  law.    Indeed  they  did  things 
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more  freely,  for  since  they  could  exert  little  physical  force  and 
had  no  vote,  men  were  not  afraid  of  them,  and  could  exercise 
a  sentimental  chivalry,  even  if  they  denied  justice  to  the 
^'inferior  sex." 

It  is  true  the  Constitution  is  a  charter  for  a  man's  state 
(hence  the  Nineteenth  Amendment),  and  excluded  any  men- 
tion of  woman  as  also  of  God.  It  gave  her  no  political  rights, 
and  by  silence  acquiesced  in  her  "chattel  status."  This  lack  of 
political  power  and  her  economic  dependence  were  the  real 
restraints  upon  women.  Moreover,  social  tradition  and  reli- 
gious sentiments  were  effectual  bars  to  her  freedom.  We  do 
not  therefore  attempt  any  record  of  her  economic  or  political 
status,  disfranchisement,  religious  tabus,  or  the  hypocrisies 
of  the  composite  chivalric  and  Pauline  doctrines  as  to  women. 

There  is  one  field,  however,  in  which  women  have  suffered 
as  women;  from  a  bitter  and  relentless  sex  discrimination,  in 
the  use  of  the  police  power  against  prostitution.  The  treat- 
ment of  prostitutes  has  been  one  long  record  of  invaded  liber- 
ties. Search  and  seizure  without  warrant,  illegal  arrests  and 
detentions,  deportations  without  legal  authority,  enforced 
migrations  by  entire  groups,  the  use  of  the  male  agent  pro- 
vocateur, even  tarring  and  feathering,  beating,  and  rail  riding 
at  the  hands  of  mobs — these  are  but  a  few  of  the  persecutions 
that  have  marked  the  treatment  of  this  evil.  This  persecution 
of  so-called  "outlaws"  has  been  so  conventional  that  there  is 
not  even  any  record  of  their  sufferings.  "We  cannot  even 
offer  a  list  of  cases  for  we  have  found  only  here  and  there 
a  hint  like  the  following: 

June,  1869.  The  Mayor  of  Pittsburgh  has  ordered  the 
arrest  of  every  woman  found  on  the  streets  alone  after 
9  o'clock  in  the  evening,  the  consequence  of  which  is  that 
some  respectable  ladies  have  seen  the  inside  of  the  lock-up. 

As  advocates  of  radical  causes  women  have  suffered  along 
with  men.  Perhaps  the  longest  tale  is  among  women-workers, 
whether  as  units  in  industry,  as  strikers,  or  as  propagandists.. 
"Mother   Jones"    suffered   repeated   invasions   of    her    r!;:;hts;« 
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leaders  like  Elizabeth  Gurley  Flynn  went  to  jail  for  agitation; 
Emma  Goldman,  the  anarchist,  was  made  a  greater  propa- 
gandist because  of  what  she  suffered  from  the  police.®^ 

There  was  no  sex  distinction  in  these  cases.  The  women 
suffered  what  the  men  suffered. 

In  preaching  certain  moral  reforms,  women  have  also  suf- 
fered, especially  for  abolition  and  temperance.  This  summary 
indicates  how  women  advocates  were  treated  between  1830 
and  1880. 

The  mobbing  of  Garrison  in  Boston  took  place  at  a 
women's  meeting.  Women  were  mobbed  in  Philadelphia, 
and  Pennsylvania  Hall  burned  while  they  were  holding 
both  abolition  and  temperance  meetings.  One  of  the 
speakers  declared  the  slaves  they  defended  were  freer  than 
they  themselves. ^^  At  the  New  York  Convention,  women 
were  mobbed.  The  force  of  their  faith  was  proven  by 
Lucretia  Mott,  who  being  a  Quaker,  refused  to  call  the 
police  to  use  force  to  suppress  the  mob.^^  On  a  speaking 
trip  of  women  from  Buffalo  to  Albany  a  succession  of 
mobs  broke  up  the  meetings,  or  the  women  were  pre- 
vented even  from  securing  halls.  Finally,  the  Mayor 
of  Albany  boldly  preserved  order,  and  gave  the  crusading 
women  a  testimonial.  The  Mayor  of  Boston  broke  up  a 
meeting.^*  In  one  city  where  they  had  secured  a  concert- 
hall  for  a  public  fair,  their  flag  was  torn  down,  and  the 
high  constable  ejected  them  and  their  property  into  the 
street.®'  They  were  practically  denied  the  right  of  peti- 
tion when  Congress  refused  to  consider  petitions  for  the 
abolition  of  slavery.®^  How  women  were  interfered  with 
in  education  has  been  told  in  the  case  of  Prudence  Cran- 
dall,  and  that  of  the  "smelling  committee.®^ 

"We  note  also  the  refusal  of  certain  civil  rights  to  women. 
The  restrictions  are  as  old  as  1884,  when  females  were  ex- 
cluded from  the  New  Haven  grammar  school.®^  The  right 
to  follow  an  occupation  that  requires  a  special  license  was  long 
denied  in  many  states.  Mrs.  Myra  Bradwell,  editor  of  the 
Chicago  Legal  News,  fully  qualified  as  a  lawyer,  was  refused 
admission  to  the  IlHnois  Bar  by  the  Supreme  Court  on  the 
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ground  that  "she  would  not  be  bound  by  the  obligation  neces- 
sary between  client  and  attorney  by  reason  of  the  disability 
imposed  by  her  married  condition."  The  United  States  Su- 
preme Court  sustained  the  refusal  on  the  ground  that  the 
Fourteenth  Amendment  did  not  guarantee  the  right  to  practice 
law  as  a  privilege  of  citizens  of  the  United  States.  This  was 
the  first  appeal  in  the  United  States  based  on  the  Fourteenth 
Amendment.^^  Similar  struggles  for  the  right  to  practice 
medicine  and  even  to  enter  professional  schools  are  now  hap- 
pily all  old  stories. 

THE  woman's  suffrage  MOVEMENT 

The  suffrage  movement  naturally  tested  both  the  civil 
rights  and  the  civil  liberties  of  women.  Under  the  first  came 
the  actual  attempts  by  women  to  vote,  and  the  result  should  at 
least  be  noted  here: 

On  November  5,  1872,  Miss  Susan  B.  Anthony  and 
other  women  appeared  at  the  polls  in  New  York  State, 
and  were  finally  allowed  to  vote  in  the  presidential  elec- 
tion. They  were  prosecuted  under  the  federal  "Enforce- 
ment Act" — a  measure  primarily  intended  for  political 
use  in  the  Southern  States  then  under  "reconstruction." 
This  act  made  it  an  offence  against  the  United  States  for 
persons  not  having  the  right  to  vote  to  cast  a  ballot 
for  candidates  for  the  House  of  Representatives.  The 
sujfifragists  claimed  that  their  trial  was  unfair  and  that 
they  had  been  denied  the  right  to  trial  by  jury,  because 
the  judge  had  instructed  the  jury  to  bring  in  a  verdict 
of  guilty.  Miss  Anthony  was  fined  $100.  The  inspectors 
who  had  accepted  the  votes  were  jailed,  but  almost  imme- 
diately released  by  presidential  pardon.^ 


100 


Before  the  appearance  of  the  so-called  "militants"  among 
the  suffragists  the  violations  of  civil  liberty  had  been  irritating 
but  not  serious.  Meetings  were  broken  up  by  disorder  and 
hooliganism  which  went  unpunished  by  the  police.  Both  hooli- 
gan and  policeman  merely  reflected  the  current  sentiment  of 
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ridicule.     Such  incidents  as  this  necessarily  accompany  any 
new  movement: 

Susan  B.  Anthony  went  to  Southern  Oregon  in  1879 
and  while  sojourning  in  Jacksonville,  she  was  assailed 
with  a  shower  of  eggs,  since  known  as  *'Jackson  argu- 
ments" in  that  section,  and  she  was  also  burned  in  eflSgy 
on  a  principal  street  after  the  sun  went  down.^°^ 

By  19 1 3  the  increasing  political  power  of  the  women  of 
the  country  through  their  votes  in  many  States,  and  the  wide- 
spread endorsement  of  their  demand  for  federal  action,  had 
brought  them  into  conflict  with  the  police  power.  The  strug- 
gle centered  in  "Washington,  D.  C.  The  first  failure  to  police 
protection  was  when  the  Capital  police  and  military  allowed 
hoodlums  to  mob  and  almost  break  up  a  parade  of  suffragists 
on  March  3,  19 13,  the  day  preceding  Mr.  Wilson's  first 
inauguration.    The  Inauguration  Parade  was  perfectly  policed. 

Thereafter  the  "militants" — members  of  the  Congressional 
Union  for  Equal  Suffrage,  later  the  Woman's  Party — pressed 
for  the  passage  of  a  constitutional  amendment  granting  equal 
suffrage,  and  sought  to  secure  the  President's  endorsement  and 
political  aid  by  direct  petition  and  interview.  When  these 
failed,  they  stationed  a  picket  of  some  half  dozen  women  at 
the  White  House  gates  with  suffrage  banners,  (January  10, 
1917).  June  20  and  21  some  rioting  and  flag-snatching 
occurred  over  a  banner  on  which  was  blazoned  the  statement 
of  Elihu  Root,  one  of  the  American  mission  to  Russia,  that 
the  United  States  enjoyed  equal  suffrage.  Meanwhile  the 
United  States  had  entered  the  World  War,  and  the  popular 
psychology  had  been  worked  into  the  belief  that  this  chal- 
lenging of  our  democracy  was  disloyal  and  unpatriotic,  and 
should  be  abandoned  imtil  the  return  of  peace. 

The  authorities,  unintelligent  and  overwrought  by  the  pre- 
valent war  hysteria,  undertook  the  police  suppression  of  this 
dangerous  movement  and  arrested  six  women  on  June  24,  and 
tried  them  in  the  police  Court  of  the  District  of  Columbia 
on  the  technical  charge  of  "obstructing  traffic," — an  ancient 
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ally  of  suppression.  The  defense  claimed  their  right  to  picket, 
citing  their  five  months'  immunity  from  arrest,  and  charged 
that  it  was  the  arrest  not  the  picketing  that  produced  obstruc- 
tion of  traffic.  They  were  found  guilty  of  violating  the  police 
ordinance  and  the  act  of  Congress,  fined  $25  each  or  the 
choice  of  three  days  in  the  District  jail.    They  chose  jail. 

On  July  4,  thirteen  women  were  arrested  for  disorderly 
conduct, — due  to  the  resistance  of  one  woman  when  specta- 
tors seized  from  her  copies  of  The  Suffragist  she  had  been 
selling  for  weeks.  Eleven  women  served  three  days  in  jail. 
July  14,  sixteen  women  were  arrested  and  given  sixty  days  in 
the  District  "Workhouse  at  Occoquan,  Virginia,  for  obtsruct- 
ing  traffic.  They  claimed  to  be  political  prisoners,  but  suffered 
treatment  which  they  regarded  as  calculated  indignity.  After 
three  days  they  were  pardoned  by  the  President  without  ex- 
planation. August  14,  15,  and  18,  a  banner  addressed  to 
*'Kaiser  Wilson"  produced  serious  riot,  that  at  Cameron 
House,  suffragette  headquarters,  being  thus  described: 

Miss  Lucy  Burns  stood  on  the  threshold  with  a  banner 
in  her  hand.  Three  sailors  in  uniform  sprang  on  her, 
dragged  her  to  the  curb  and  tore  the  banner  to  bits.  .  .  . 
Others  brought  a  ladder  .  .  .  climbed  to  the  second  bal- 
cony and  tore  down  the  "Kaiser  Wilson '  banner,  the 
American  flag,  and  the  Woman's  Party  flag.  One  sailor 
struck  Miss  Georgiana  Sturgis.  .  .  .  The  mob  had  been 
assembled  for  over  an  hour.  Shortly  before  five  o'clock 
a  bullet  was  fired  through  one  of  the  windows  .  .  . 
passing  about  1 8  inches  over  the  head  of  Mrs.  Ella  Dean. 
.  .  .  The  police  reserves  cleared  the  street  about  quarter 
to  five.  .  .  ."-^^ 

The  value  of  flags  and  other  property  destroyed  during  this 
^eek  according  to  the  women  was  $1,440.  The  total  police 
action  was  the  arrest  of  six  women  on  technical  charges. 

The  arrests  continued  from  week  to  week,  but  we  note  only 
the  high  spots.  September  4,  twelve  women  were  given  sixty 
days,  and  some  were  placed  in  solitary  confinement  for  pro- 
testing against  conditions  in  Occoquan  workhouse.    By  Octo- 
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ber  15,  four  women  were  given  the  maximum  sentence  of  six 
months  as  an  alternative  of  a  $25  fine.  On  October  20,  AHce 
Paul,  the  leader  of  this  movement,  and  Dr.  CaroHne  Spencer, 
were  recalled  under  suspended  sentences  and  given  six  months 
with  one  additional  month.  Miss  Paul  went  on  a  hunger 
strike,  was  removed  to  the  District  jail,  at  one  time  was  con- 
fined in  the  psychopathic  ward  as  a  test  of  her  sanity,  and 
wa*;  forcibly  fed  for  21  days  and  then  released  in  very  weak 
physical  condition.  The  next  group  were  sent  to  Occoquan 
(except  one) .  They  struck  at  their  treatment  and  the  refusal 
to  consider  them  political  prisoners.  No  one  could  see  them, 
not  even  their  lawyer.  Sixteen  refused  food,  some  for  ten 
days.  Lucy  Burns,  a  leader,  was  handcuffed  to  the  bars  of 
her  cell.  Their  attorney  had  to  secure  a  writ  of  habeas  corpus 
from  the  United  States  Judge  Waddill,  Eastern  District  of 
Virginia,  on  the  ground  that  they  were  illegally  incarcerated 
in  Occoquan  workhouse  when  they  had  been  sentenced  to  the 
District  jail.  The  writ  originally  returnable  November  28, 
was  dated  ahead  to  the  twenty-third  for  fear  the  hunger  strike 
might  produce  serious  consequences.  At  the  hearing  it  was 
admitted  that  the  only  basis  for  the  transfer  of  the  women  was 
"a  verbal  order  made  five  or  six  years  ago."  Judge  Waddill  in 
summing  up  said: 

The  locking  up  of  thirty  human  beings  is  an  unusual 
sort  of  thing  and  judicial  officers  ought  to  be  required 
to  stop  long  enough  to  see  whether  some  prisoners  ought 
to  go  and  some  not;  whether  some  might  not  be  killed 
by  going;  or  whether  they  should  go,  dead  or  alive.  This 
class  of  prisoners  and  this  number  of  prisoners  should 
have  been  given  special  consideration.  You  ought  to 
lawfully  lock  them  up  instead  of  unlawfully  lock  them 
up — if  they  are  to  be  locked  up.  .  .  .  The  petitioners 
are,  therefore,  one  and  all,  in  the  workhouse  without 
semblance  of  authority  or  legal  process  of  any  kind  .  .  . 
they  will  accordingly  be  remanded  to  the  Washington 
jail. 

All  thirty  were  returned  to  the  district  jail  from  which 
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they  were  liberated  four  days  later  on  the  order  of  the  sen- 
tencing judge,  A.  R.  Mullowny,  who  refused  to  give  a  reason 
for  his  summary  order.^*^^ 

In  the  summer  of  191 8  the  arrests  were  resumed.  August 
6,  forty-eight  women  were  arrested  for  trying  to  speak  from 
the  base  of  a  statue  in  a  park  opposite  the  White  House.  Some 
were  arrested  before  they  had  spoken.  They  were  charged 
with  assembHng  in  a  pubHc  park  without  a  permit.  After  a 
postponement  by  the  government  this  was  changed  to  a  charge 
of  violating  a  section  of  the  Peace  and  Order  Act  which 
provides  against  loud  and  boisterous  talking,  comment  on 
passers-by  and  indecent  or  profane  language.  Others  were 
charged  with  climbing  on  a  monument.  Twenty-six  women 
were  sent  to  a  man's  workhouse,  abandoned  as  unfit  for  habi- 
tation, where  all  but  two  hunger-struck.  They  were  released 
after  five  days.  The  suffrage  amendment  was  considered  in 
the  Senate  on  September  26,  when  President  Wilson  urged 
the  measure  because  he  "wanted  a  spiritual  instrument."  In 
the  debate  Senator  Cummins  of  Iowa  said: 

I  do  not  believe  these  women  committed  any  crime, 
and  while  I  have  not  particle  of  sympathy  with  the  man- 
ner in  which  they  conducted  their  campaign,  I  think  their 
arrest  and  imprisonment,  and  the  treatment  they  received 
while  in  confinement  are  a  disgrace  to  the  civilized  world 
and  much  more  a  disgrace  to  the  United  States  which 
assumes  to  lead  the  civilized  world  in  humane  endeavor. 

In  December  and  January,  19 19,  the  miHtants  burned 
President  Wilson's  books  and  speeches  with  ceremonies  and 
kept  fires  burning  in  Lafayette  Park.  Eleven  were  brought 
to  trial  and  fined  $5  or  given  five  days  for  starting  bonfires 
between  sunset  and  sunrise.  This  was  reported  in  the  Paris 
press. 

When  President  Wilson  landed  at  Boston  from  Europe,  in 
February,  the  local  suffragists  made  a  demonstration  and 
several  were  arrested  for  "loitering";  three  on  Boston  Common. 
They  were  sent  to  the  House  of  Detention  with  sentences  for 
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eight  days.  An  anonymous  person  paid  their  fines  so  they  were 
released.  The  final  demonstration  was  before  the  MetropoUtan 
Opera  House  in  New  York  where  the  President  was  making  a 
speech.  The  suffrage  pickets  were  roughed  by  the  police  and 
crowd,  and  five  arrested  charged  with  **disorderly  conduct" 
but  later  released.  (See  Jailed  for  Freedom  by  Doris  Stevens.) 
Meanwhile  in  the  election  of  19 18  the  suffragists  claimed  to 
bave  defeated  five  out  of  seven  Democratic  Senators  in  west- 
ern states.  The  Congress  went  Republican.  This  evidence 
jf  power  brought  not  only  freedom  of  speech  and  assembly 
DUt  the  suffrage  amendment  itself  which  was  passed  by  the 
Eiouse  on  May  21,  by  304  to  89,  and  by  the  Senate  on  June  4, 
oy  66  to  30.  The  reversal  from  police  persecution  to  con- 
;titutional  recognition  is  a  startUng  proof  that  those  who 
lave  power  enjoy  liberty. 

FREEDOM   OF  TEACHING 

Freedom  of  teaching  is  not  a  civil  liberty.  No  constitu- 
tional guarantee  protects  either  teacher  or  student.  The  con- 
:ern  of  the  constitutions  of  some  States  with  education  is  to 
guarantee  that  schools  be  provided  by  the  community,  with 
length  of  terms,  language  to  be  used,  and  compulsory  attend- 
mce,  specified  in  several  instances.^°*  But  in  its  elements 
teaching  is  a  combined  exercise  of  the  rights  of  free  assemb- 
lage, free  speech,  and  free  press.  It  is  the  source  of  all  true 
progress  in  social  liberty  however  much  poHtics  may  try  to 
obscure  the  point  that  all  freedom  in  government  should  be 
to  quicken  the  process  of  education  in  large  masses  of  people. 
Therefore,  freedom  of  teaching  in  the  large  sense,  includes 
Freedom  for  the  pulpit  and  for  the  arts,  including  the  drama. 

Freedom  of  teaching  means,  technically,  that  the  individual 
teacher,  or  the  faculty,  or  teaching  group,  shall  be  free  to 
teach  as  their  consciences  see  the  truth  without  dictation  from 
the  State  authority  or  private  boards,  through  their  economic 
tontrol  of  positions  and  advancement.  The  problem  of  uni- 
i^ersity  control  is  not  within  the  province  of  civil  liberty^*^* 
3Ut  the  importance  and  increasing  acuteness  since  1 8  8  5  of  the 
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old  and  familiar  struggle  for  academic  freedom  in  American 
colleges  and  universities  urges  a  brief  list  of  cases.  They  will 
be  found  to  be  connected  with  the  other  issues  of  industrial 
and  social  freedom. 

The  struggle  began  early  in  this  country,  with  the  disci- 
plining of  the  first  president  of  the  first  College,  Henry  Dun- 
ster,  of  Harvard,^^^  who  displayed  an  independence  rare  in 
later  university  presidents. 

There  was  an  amusing  paradox  during  the  Revolution  when 
the  Tory  President  of  King*s  College,  now  Columbia  Uni- 
rersity,  having  been  vanquished  in  a  debate  by  young  Alexan- 
der Hamilton,  was  disciplined  by  the  patriot  students  and 
townspeople.  The  intolerance  toward  Quaker  teachers  at  this 
time  has  been  described.  (See  page  8.)  It  is  probable  that 
cases  occurred  before  the  Civil  War  involving  religious  ortho- 
doxy though  there  is  little  record  of  such  events.  The  failure 
to  reappoint  a  professor  (as  this  was  the  method  of  discipline) 
did  not  secure  general  notice.  The  cases  arising  out  of  anti- 
slavery  agitation  have  been  noted.     (Page  120.) 

Since  the  Civil  "War,  the  cases  fall  Into  three  groups:  the 
theological  (1859-1890);  the  economic-political  (1885- 
1900);  and  the  social  (1897-1917).^°^  To  these  must  be 
added  the  "War  cases  (1917-1918).  This  extended  list  of 
dismissals  of  teachers  for  their  dissent  from  the  popular  view 
of  the  World  War  is  not  here  covered. 

The  theological  cases  simply  continued  the  old  dispute  be- 
tween science  and  religion,  the  casus  belli  at  this  time  being 
the  doctrine  of  evolution. ^°^  For  example,  in  the  seventies 
Professor  Winchell  was  forced  out  of  Vanderbllt  University 
for  a  difference  of  view  on  theology.  In  1884,  Dr.  James 
Woodrow,  professor  of  Natural  Science  and  Revealed  Religion 
in  the  Presbyterian  Seminary  of  South  Carolina,  was  forced 
to  resign  for  advocating  in  his  classes  the  doctrine  of  evolution. 
The  University  of  South  Carolina  gave  this  relative  of  the 
future  President  of  the  United  States  a  chair  in  sclence.^^^  At 
Princeton  in  the  eighties  arose  a  controvesry  over  the  ortho- 
doxy of  the  celebrated  president,  Dr.  James  McCosh;  and  a 
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little  later,  Professor  Charles  Toy  of  the  chair  of  Semitic 
languages  in  the  Louisville  Theological  Seminary,  was  forced 
to  withdraw  from  that  institution.  He  accepted  a  chair  at 
Harvard. 

The  marked  increase  of  cases  since  about  1890,  especially 
in  the  departments  of  economics  and  government,  coincides 
with  our  vast  industrial  expansion,  the  struggle  between  labor 
and  capital,  and  the  replacing  on  University  boards  of  control 
of  the  representatives  of  religion  with  the  representatives  of 
the  state  or  of  great  wealth.  Men  began  to  differ  not  on 
eternity,  but  on  society,  and  were  punished  as  of  old  lest  they 
contaminate  the  young.  The  new  importance  of  the  social 
sciences  with  their  research  into  actual  present  conditions,  and 
the  presentation  of  their  statistical  revelations  on  the  evils 
of  our  industrial  system,  revelations  that  could  not  be  blotted 
out  by  political  manipulation,  aroused  certain  vested  interests 
to  the  need  for  weeding  out  and  silencing  these  intellectual 
war-plots.  University  extension  and  extra-mural  labors  had 
brought  the  teacher  into  touch  with  vital  problems  in  the 
community  life.  He  had  to  speak  out — and  then,  to  fight 
for  freedom.  He  had  to  resist  too  the  stifling  effects  on  him- 
self, his  ideas,  and  his  teaching,  of  the  munificent  gifts  to 
universities  from  men  of  vast  wealth  and  power.  There  fol- 
lows a  brief  list  of  type  cases.  It  does  not  pretend  to  be 
exhaustive;  nor  does  it  pretend  to  decide  the  disputed  details 
in  each  case,  whether  for  example  the  word  "dismissed"  means 
that  a  teacher  was  forced  to  resign,  or  simply  dropped  from 
the  next  year's  teaching  staff.  No  final  judgment  on  the 
facts  is  offered. 

In  1893  George  D.  Herron  was  dismissed  from  Iowa  College 
on  account  of  his  radical  views  on  marriage.  He  was  a 
Socialist  and  it  has  been  held  that  his  political  views  were 
urged  against  him.  His  views  were  also  brought  into  the 
record  when  in  19 19  President  Wilson  appointed  him  to  a 
"War  commission.  In  1895,  Professor  E.  W.  Bemis,  associate 
professor  of  economics  and  sociology  was  dropped  from  the 
faculty  of  the  University  of  Chicago,  because  he  opposed  the 
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granting  of  franchises  to  certain  public  utility  corporations, 
and  for  criticizing  the  railroads  during  the  Pullman  strike  of 
1894.  In  1896,  President  E.  Benjamin  Andrews  of  Brown 
University  expressed  views  on  the  money  question  then  agitat- 
ing the  nation,  and  was  severely  criticized.  He  withdrew  as 
president  in  1899.  In  1900  Edward  A.  Ross,  professor  of 
sociology,  was  forced  to  resign  from  Leland  Stanford  Uni- 
versity because  he  had  expressed  economic  opinions  not  ap- 
proved of  by  the  widow  of  Senator  Leland  Stanford,  founder 
of  the  University.  President  David  Starr  Jordan  found  himself 
in  the  embarrassing  necessity  of  disciplining  Professor  Ross, 
though  he  denied  that  economic  questions  governed  the 
action.^^^  In  191 1  Professor  E.  M.  Banks  was  dismissed  from 
the  University  of  Florida  for  writing  an  article  in  The  Inde- 
pent  on  the  Civil  War.  In  the  same  year,  Arthur  W.  Calhoun, 
of  the  department  of  history  and  economics,  was  dismissed 
from  the  Florida  State  College  for  his  views  on  Socialism. 
(See  The  Independent,  August,  1911.)  In  1915  Professor 
Calhoun  was  dismissed  from  Maryville  College,  Kentucky,  and 
in  19 1 8,  he  was  refused  reappointment  at  Clark  University 
because  he  had  refused  to  sign  an  enforced  loyalty  pledge. 
In  1912-1913,  Dr.  John  M.  Mecklin  resigned  from  the 
Department  of  Philosophy  in  Lafayette  College  under  pressure 
for  a  failure  in  orthodoxy.  This  case  was  investigated  by 
joint  Committees  of  the  American  Philosophical  and  the 
American  Psychological  Societies  of  which  Dr.  Mecklin  was  a 
member.  He  was  vindicated  by  the  report.^^^  This  same 
year  Willard  C.  Fisher  was  suspended  from  Wesleyan  College, 
Connecticut,  ostensibly  for  a  humorous  remark  in  an  address 
suggesting  that  the  churches  be  closed  for  a  while  so  that 
people  might  find  out  their  usefulness  to  religion.  The  deeper 
animus  was  probably  against  Professor  Fisher's  activities  in 
pubHc  affairs.  In  19 14,  Dr.  Scott  Nearing,  instructor  in 
economics  in  the  Wharton  School  of  Finance  at  the  University 
of  Pennsylvania,  was  denied  promotion  on  account  of  his 
statistical  enquiries  into  local  and  state  corporate  and  public 
service  enterprises.     Dr.  Clyde  Kiit?  was  also  disciplined  by 
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Pennsylvania. ^^^  About  the  same  time,  Dr.  Joseph  K.  Hart, 
sociologist,  was  forced  out  of  the  University  of  Washington 
because  the  authorities  believed  his  extension  lectures  implied 
an  interest  in  politics. 

In  1 9 14  as  a  result  of  the  lengthening  list  of  teachers  who 
had  been  disciplined  for  their  opinions,  and  as  a  result  of  the 
joint  action  of  the  American  Political  Science  Society,  the 
Sociological  Society,  and  the  Economics  Association  in  in- 
vestigating the  case  of  Professor  Willard  Fisher,  and  because 
of  similar  action  in  other  cases  by  the  Philosophical  and  Psy- 
chological Societies,  there  was  organized  the  American  Asso- 
ciation of  University  Professors.  Its  chief  function  has  been 
to  define  and  protect  by  investigation  and  report  the  rights 
of  teachers  in  our  institutions.  The  formation  of  such  a  imion 
was  one  of  many  signs  in  the  United  States  just  prior  to 
19 17  of  a  wide-spread  feeling  that  we  were  enjoying  much 
less  liberty  than  our  traditions  were  supposed  to  guarantee. 
The  reader  is  invited  to  study  the  authoritative  reports  of  this 
Association  for  evidence  as  to  the  suppression  of  academic 
freedom.  Less  authoritative,  but  not  less  informative,  is  Ttte 
Goose  Step  by  Upton  Sinclair. 

These  cases  reveal  no  denial  of  any  constitutional  right. 
The  courts  can  rarely  be  invoked  even  on  the  contractual 
questions  involved  since  the  status  of  the  professional  contract 
assumed  in  most  cases  permits  easy  and  swift  severance  of  rela- 
tions. The  offending  teacher  is  simply  disposed  of;  rarely,  by 
immediate  and  conclusive  action  after  the  offense,  but  generally 
by  indirect  and  dilatory  action  in  order  to  prevent  any  clear 
issue  of  academic  freedom.  Publicity  is  avoided  by  granting 
the  teacher  a  year's  leave  without  pay,  during  which  time  he  is 
supposed  to  resign;  or  pressure  is  brought  to  make  him  resign  at 
the  term  end.  The  economic  weapon  is  usually  the  simplest — 
simply  failure  to  advance  the  salary  or  rank  of  an  offender, 
or  simply  failure  to  reappoint  him.  In  most  cases  there  is 
a  combination  of  economic  and  social  pressure  to  prevent  the 
exercise  of  a  special  gift  for  making  a  living  in  a  profession 
of  Hmited  opportunities,  and  to  injure  his  professional  reputa- 
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tion  and  prestige.  The  worst  danger  here  as  elsewhere  is  in- 
timidation. Fear  keeps  many  teachers,  none  too  bold  at  best, 
from  voicing  what  they  know  to  be  true  about  the  society 
that  surrounds  them,  or  the  history  they  are  supposed  to  inter- 
pret. Most  of  them  are  not  fighters.  They  are  experts  on 
information,  with  a  desire  to  be  let  alone  in  their  work.  So 
when  their  opinions  are  disapproved,  their  position  and  experi- 
ence are  not  such  as  can  resist  intimidation.  The  young 
scholar  learns  early  he  can  succeed  best  by  silence.  There 
is  little  academic  freedom  in  the  sense  of  the  right  to  teach 
without  institutional  coercion  or  censorship  of  personal 
faiths. 

In  religion  and  in  pure  science  freedom  of  belief  has  been 
won.  Teachers  can  hold  any  faith  or  none,  and  adopt  what 
physics  and  cosmology  they  wish  though  it  is  wise  not  to 
announce  one's  atheism  from  the  roofs.  The  schools  are 
at  least  neutral.  But  in  other  fields  there  is  little  freedom 
enough, — for  teaching  new  economic  or  social  philosophies, 
for  discussion  of  sex,  for  disseminating  what  may  be  called 
internationalized  history,  or  for  radical  ideas  of  anarchism 
or  spiritism.  The  recent  legislation  against  teaching  the  doc- 
trine of  evolution  does  not  fall  within  our  period. 

In  one  department  of  science,  medicine,  there  has  been  a 
constant  struggle  against  both  religious  and  social  pressure. 
Even  in  1727  in  Boston,  we  were  having  a  dispute  about  inocu- 
lation which  still  flourishes  in  the  anti-vaccinationist.  The 
issue  as  to  who  is  to  have  control  over  a  man's  body,  himself 
or  society,  is  very  confusing.  But  generally  it  is  being  decided 
in  favor  of  society,  which  protects  itself  against  the  danger 
to  public  health  arising  from  a  failure  to  conform.  The  right 
to  resist  state  vaccination  is  not  held  as  a  civil  liberty.  Even 
such  a  personal  matter  as  the  prevention  of  conception  is  held 
to  be  within  the  police  power  of  the  state.  The  opponents 
of  dissection,  of  vivisection,  or  of  cremation  get  no  sympathy 
— these  things  serve  the  state.  Yet  there  are  methods  of  social 
amelioration  against  which  instinct  and  prejudice  draws  a  line, 
e.  g.,  the  sterilization  of  the  human  unfit.     As  to  euthanasia 
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witness  the  outburst  against  Dr.  Osier's  jocular  proposal  for 
killing  off  persons  of  a  certain  age,  and  the  storm  over  a 
Chicago  doctor's  refusal  to  operate  to  save  the  life  of  a 
hopelessly  crippled  infant.  In  practical  medicine,  there  have 
been  continued  efforts  to  prevent  treatment  by  Christian 
Science,  faith  healing,  spiritism,  etc.  These  fall  more  directly 
into  questions  of  religious  freedom.-^^^ 

The  most  serious  danger  to  liberty  is  in  the  modern  con- 
ception of  public  education.  Here  we  are  having  compulsory 
education  by  the  state  in  the  ideas  the  state  prescribes.  These 
ideas  are  composed  of  the  demand  of  the  popular  mind,  plus 
the  interjected  ideas  of  economic  powers,  who  through  many 
processes  exercise  a  considerable  influence  on  education.  Edu- 
cation is  censored  by  the  press  and  the  electorate  with  the  de- 
sign of  standardizing  the  commonplace,  and  leaving  no  room 
for  the  radical,  the  experimenter,  or  the  creator. 

The  public  school  and  compulsory  education  can  be  made 
the  foundation  of  a  servile  state.  Both  teachers  and  students 
will  learn  the  traditional  history,  support  the  established  gov- 
ernment, conform  to  all  the  conventions,  until  the  schools 
become  machines  for  the  production  of  conventional  patriots 
with  no  ideals  of  liberty  and  no  desire  for  it. 

The  control  is  exercised  through  public  or  private  boards 
acting  on  teaching  and  teachers.  The  content  and  method 
of  teaching  are  prescribed  with  certain  factors  such  as  flag 
saluting  and  sometimes  religious  observances.  But  the  latter 
has  been  largely  eliminated,  through  judicial  decision.  The 
question  of  saluting  the  American  flag  has  arisen  In  case  of 
Socialists  who  did  not  want  their  children  taught  nationalistic 
patriotism.  The  use  of  a  prescribed  language  makes  for  more 
perfect  conformity.  Alien  groups  have  tried  to  preserve  the 
rights  to  their  own  tongues,  but  almost  imiversally  without 
success. 

Of  course  children  can  attend  private  schools.  But  the 
state  through  its  superior  power  is  rapidly  extending  its 
monopoly  of  all  primary  and  secondary  education.  Moreover 
there   is  an  increasing  tendency  to  punish   those  who  teach 
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doctrines  disapproved  by  tKe  established  government.  The 
school  that  advocated  a  radical  change  In  such  a  form  and 
openly  announced  that  it  had  taught  children  this  creed  would 
find  Itself  sooner  or  later  prosecuted  for  sedition,  anarchy,  or 
immorality.  Moreover,  the  source  of  all  teachers,  private  as 
well  as  public  has  come  under  control.  The  university  does 
not  produce  the  radical  teacher. 


CHAPTER  Vin 

THE  DEFENSE  OF  LIBERTY 

THE    LIBERTARIANS 

Certain  aspects  of  civil  liberty  in  the  decade  before  19 17 
are  worth  noting  in  conclusion.  These  include:  First,  the 
eflforts  of  certain  unpopular  minorities  struggling  for  liberty 
to  limit  the  liberty  of  other  minorities;  second,  the  increased 
interest  in  the  whole  problem  of  civil  liberty;  third,  the  rise 
of  individual  libertarians  and  of  organizations  devoted  to  the 
protection  of  liberty  within  the  State. 

Before  19 17  and  the  common  need  for  many  minority 
groups  to  resist  the  war  discipline,  there  was  a  surprising 
lack  of  sohdarity  among  the  minority  groups  themselves.  In- 
stead of  uniting  to  defend  the  principle  of  liberty,  certain 
elements  attacked  one  another  or  worked  so  independently 
that  they  gave  but  Httle  mutual  aid.  There  was  small  recog- 
nition of  the  need  of  freedom  of  thought  for  everybody.  The 
doctrinaires  fought  among  themselves  instead  of  against  com- 
mon oppression.  This  was  particularly  true  of  the  SociaUsts 
who  sought  to  prevent  the  Anarchists  from  hatching  eggs  in 
their  nest.    For  example: 

On  the  occasion  of  the  recent  Haywood  meeting  at 
the  Grand  Central  Palace  (New  York  City) ,  some  mem- 
bers of  the  Socialist  arrangement  committee  attempted  to 
prevent  our  comrades  from  distributing  the  leaflet,  "To 
the  Unemployed  and  Homeless,"  issued  by  the  Anarchist 
Federation.  When  persuasions  and  threats  proved  futile, 
the  SociaUsts  called  the  police,  insisting  especially  on  the 
arrest  of  a  young  woman  who  was  very  active  in  distrib- 
uting the  leaflets.    The  police  did  not  appear  anxious  to 

325 


326       CIVIL   LIBERTY   IN   THE   U.   S. 

make  the  arrests,  but  when  the  Socialists  insisted,  finally 
the  hand  of  the  law  forced  some  of  our  comrades  to  leave 
the  hall.  This  is  not  a  solitary  example.  Such  incidents 
have  been  but  too  frequent.^ 

On  the  occasion  of  the  May  Day  celebration  this  year 
at  Union  Square  (New  York  City) ,  the  secretary  of  the 
Socialist  party  happened  to  discover  a  wagon  from  which 
members  of  the  I.  W.  W.  were  addressing  the  audience. 
He  forthwith  called  in  the  police  to  keep  the  I.  "W.  W. 
from  speaking  in  the  Square.^ 

The  Socialists  are  declared  by  the  Anarchists  to  have  asked 
the  Washington,  D.  C,  police  to  stop  Emma  Goldman  from 
speaking.  The  lack  of  solidarity  extended  even  to  their  own 
members.  Theodore  Schroeder  declares  that  when  a  Colorado 
Socialist  was  arrested  on  an  alleged  charge  of  obscenity,  but 
in  reality  for  organizing,  Socialists  generally  refused  to  help 
fight  the  charge  as  it  would  prove  embarrassing.  A  Pitts- 
burgh Socialist  local  refused  to  hear  a  syndicalist  lecturer, 
and  many  of  the  more  liberal  members  resigned  as  a  protest. 
We  may  go  outside  our  time-period  to  record  another  instance. 
At  the  Socialist  national  convention  in  Chicago  after  the 
World  War,  the  ruling  faction  had  a  minority  of  radical 
"left-wingers"  excluded  by  the  "capitalistic  police."  Max 
Eastman,  editor  of  the  radical  periodical.  The  Liberator 
wrote:  "Barney  Berlin,  for  twenty-five  years  a  worker  in 
the  Socialist  movement,  presented  what  seems  to  me  the  only 
justification  for  the  Executive  Committee  that  there  is.  He 
reminded  the  convention  of  historical  instances  in  which  legal 
and  constitutional  forms  and  formulas  have  been  violated  in 
the  interest  of  a  deeper  principle.  ...  "I  glory  in  their  spunk 
in  having  saved  the  party.  .  .  .  Necessity  knows  no  law! 
...  is  a  maxim  that  lives  in  the  heart  of  every  live  man." 

Victor  Berger,  once  Mayor  of  Milwaukee,  added  a  comment 
of  suggestive  character:  "We  in  Milwaukee  would  have  done 
it  a  good  deal  better  than  Germer  did,  because  we  have  our 
own  police. ^^ 

The  thesis  of  power  remains  the  same;  the  Socialist  will  use 
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it  to  stop  the  liberty  of  others.  It  is  very  discouraging  to  the 
libertarian  to  discover  that  men  who  had  personally  just  been 
defending  their  very  lives  from  governmental  prosecution 
would  use  for  Justification  of  their  own  oppressive  acts  the 
ancient  excuse  that  "necessity  knows  no  law/* 

But  such  evidences  of  oppressive  instincts  among  common 
claimants  of  civil  liberty  are  sporadic.  The  true  note  of  the 
period  is  an  increased  interest  in  and  a  vigorous  defense  of 
civil  Uberty.  There  has  been  a  growing  sense  that  we  had 
too  complacently  accepted  liberty  as  an  inheritance,  won  by 
our  forefathers,  and  somehow  mysteriously  embodied  in  the 
parchment  of  constitutions.  This  new  interest  in  civil  liberty 
arose  partly  out  of  a  new  realization  of  its  essential  value  in 
our  complex  industrial  age;  partly  out  of  the  common  ex- 
periences of  the  social  reformers;  partly  because  of  the  in- 
creased number  of  cases  in  which  liberty  was  sacrificed  to  the 
interests  of  powerful  conservative  groups.  Something  had 
to  be  done  to  resist  stifling  encroachments  and  to  extend  the 
bounds  of  liberty  for  new  classes  and  purposes. 

Signs  of  this  restless  feeling  have  been  the  renewed  atten- 
tion paid  to  civil  liberty  by  lawyers  and  their  journals,  the 
inclusion  of  new  guarantees  in  State  constitutions  {vide  Okla- 
homa's 1908),  the  organization  of  the  Free  Speech  League 
and  similar  local  organizations  in  California  and  elsewhere; 
the  activities  of  various  defense  leagues  of  Socialists,  I.  W. 
W.'s  and  other  labor  bodies;  the  devotion  of  an  entire  annual 
meeting  of  the  American  Sociological  Society  to  the  problem 
of  "Freedom  of  Discussion,"  the  formation  of  the  American 
Association  of  University  Professors  for  the  investigation  of 
academic  freedom,  university  control,  et  cetera;  and  finally, 
the  scrutiny  of  the  facts  about  freedom  of  speech  and  assem- 
blage by  the  Federal  Industrial  Relations  Commission  of  191 5. 
The  last  named  body  put  a  point  to  the  whole  xmeasy  feeling 
by  the  following  recommendation: 

"With  full  recognition  of  the  gravity  of  the  suggestion, 
it  seems  necessary  to  urge  the  Commission  to  make  the 
following  recommendations: 
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I.  That  Congress  forthwith  initiate  an  amendment  to 
the  Constitution  providing  in  specific  terms  for  the  pro- 
tection of  the  personal  rights  of  every  person  in  the 
United  States  from  encroachment  by  the  Federal  and  State 
governments,  and  by  private  individuals,  associations,  and 
corporations.  The  principal  rights  which  should  be  thus 
specifically  protected  by  the  powers  of  the  federal  gov- 
ernment are  the  privilege  of  the  writ  of  habeas  corpus, 
the  right  to  trial  by  jury,  to  free  speech,  to  peaceable 
assembly,  to  keep  and  bear  arms,  to  be  free  from  unrea- 
sonable searches  and  seizures,  to  speedy  public  trial,  to 
freedom  from  excessive  bail,  and  cruel  and  unusual  pun- 
ishments.^ 

Here  is  a  pathetic  faith  in  the  paper  guarantees, — to  re- 
assert rights  that  had  already  been  guaranteed  in  the  Bill  of 
Rights  and  by  the  Fourteenth  Amendment.  The  amendment 
really  needed  was  in  the  spirit  of  the  people. 

The  third  sign  of  the  times  was  the  appearance  of  pure 
libertarians — men  and  women  who  defended  the  principles  of 
liberty  for  use  by  all  people,  yet  without  any  special  axe  to 
grind  themselves.  These  are  rare  folks  even  among  the  social 
reformers,  who  on  the  whole  think  they  have  the  right  pre- 
scription for  society  and  who  hate  therefore  to  see  their  plans 
upset  by  misguided  persons  with  other  plans.  They  are  as  sure 
of  their  social  panaceas  as  was  the  Church  in  the  Middle  Ages. 
The  minority  which  comes  into  power  persecutes  for  its  f aith*s 
sake  as  once  it  died  for  it  .  .  .  indeed  the  fact  that  some  died 
for  it  proves  it  true,  they  figure. 

The  organizations  which  have  represented  the  libertarian 
view  have  been  the  Free  Speech  League;  the  Legal  First  Aid 
Society,  and  the  American  Civil  Liberties  Union  (formerly 
the  National  Civil  Liberties  Bureau) .  The  first  was  a  pioneer 
in  fighting  cases  from  1905  to  191 5  and  insisting  upon  the 
value  to  society  of  freedom  of  speech  and  press.  It  was, 
however,  largely  made  up  of  philosophical  anarchists  and 
interested  itself  chiefly  in  freedom  of  expression  for  anar- 
chistic and  sex  ideas.     Its  publications  and  protests  aroused 
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i!  new  interest  in  liberty,  and  the  organization  served  as 
I  rallying  center.     It  has  now  ceased  to  function. 

The  two  other  societies  grew  out  of  the  needs  of  the  World 
War,  and  are  beyond  our  scope.  The  legal  aid  group  was 
especially  for  the  help  of  conscientious  objectors  in  the  eastern 
states  during  the  war  period.  The  American  Civil  Liberties 
Union  is  the  first  nation-wide  organization  to  enlist  the  gen- 
eral public  in  the  common  cause  of  protecting  all  liberties, 
rhe  Union  has  done  heroic  work,  both  during  the  War  and 
iince.  It  is  made  up  of  Quakers,  labor  leaders,  radicals, 
iberals  and  even  some  conservatives.  It  functions  best  in  the 
nterest  of  labor  and  where  economic  Issues  furnish  the  bases 
5f  a  struggle.  It  offers  to  any  person  or  any  group  whose 
Iberties  have  been  restricted,  an  agency  of  information,  and 
[egal  advice  and  financial  aid.  It  is  interested  in  general 
liberty  as  opposed  to  that  of  liberty  for  any  particular  group, 
rhis  is  an  encouraging  sign  that  some  day  men  will  realize 
the  Inward  significance  of  the  struggle  for  social  freedom  in 
I  democracy. 

Men  must  learn  that  liberty  can  be  won  only  through  action 
— and  when  won  it  must  be  shared.  They  must  realize  that 
restraint  on  any  minority,  no  matter  how  obnoxious,  injures 
everyone  as  it  establishes  a  principle  which  may  in  time  be 
used  against  those  now  in  power.  Some  day  men  will  realize 
that  it  is  not  a  mere  phrase — that  highest  Ideal  of  liberty — 
to  be  willing  to  die  that  other  men  may  have  the  right  to 
teach  what  you  believe  to  be  false  and  dangerous. 
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suppress  strikers,  and  the  threat  of  troops  against  the  Dorr  government 
(1842),  and  the  use  against  Coeur  d'Alenes  strikers   (1899). 

59  (Page  249).  Grover  Cleveland,  The  Government  and  the  Chicago 
Strike  gives  the  federal  case;  Swinton,  Striking  far  Life,  p.  445  if.,  presents 
the  labor  view  of  this  controversy.  It  may  be  noted  that  what  may  be 
called  neutral  evidence,  The  Report  on  the  Strike  of  1894,  by  the  special 
United  States  Strike  Commission,  seems  to  show  that  there  was  no  violence 
during  the  Pullman  strike  proper  and  very  little  at  Chicago  until  the  arrival 
of  the  troops.  The  Superintendent  of  the  mails  at  Chicago  declared  that 
the  mails  were  never  delayed  over  twenty-four  hours.  Testimony  brought 
out  that  much  violence  was  provoked  by  agents  of  the  railroads,  or  drunken 
marshals. 

60  (Page  250).  Commission  of  Industrial  Relations,  1915,  Principal  Re' 
port,  p.  52.  See  Commons,  Trade  Unions  and  Labor  Problems;  Hoxie, 
Trade  Unwns,  pp.  234-235;  Stimson,  The  American  Constitution,  pp.  48, 
51,  65.  Protests  against  government  by  injunction  had  become  so  strong 
that  evidence  was  gathered  in  Report  and  Hearings  on  Conspiracies  and 
Injunctions,  by  Judiciary  Committee  (1900),  and  in  Hearings  of  the  Indus- 
trial Commission   (1901),  VII,  610,  1035,  and  index. 

61  (Page  251).  Grover  Cleveland,  The  Government  in  the  Chicago  Strike, 
p.  13.  See  Swinton,  Striking  for  Life;  and  E.  V.  Debs,  The  Federal  Gov- 
ernment  and  the  Chicago  Strike,  for  the  labor  viewwpoint.  United  States 
Strike  Commission,  Report  and  Testinumy  on  the  Chicago  Strike,  Senate 
Document  Number  7,  53rd  Congress,  3rd  session,  gives  oflficial  data.  W.  F. 
Burns,  The  Pullman  Boycott,  and  W.  H.  Cowardine,  The  Pullman  Strike, 
are  picturesque  accounts   of  events. 

62  (Page  253).  The  injunction  can  be  read  in  full  in  U.  S.  v.  Debs, 
et  al.,  64  Federal  Reporter  724-726. 

63  (Page  253).     Federal   Reporter   724. 

64  (Page  253).     158  United  States  Reports  564. 

65  (Page  254).  62  Federal  Reporter  828  gives  Judge  Grosscup's  charge 
to  the  Grand  Jury  which  returned  the  indictment;  65  Fed.  4,  p.  210,  his 
refusal  to  quash  the  indictment. 

66  (Page  254).     Report  of  Commission,  I,  44,  and  V,  10,  771. 

67  (Page  255).  Plillquit,  History  of  Socialism,  p.  2Z7 ,  gives  a  proclama- 
tion of  the  Anarchists. 

68  (Page  255).  See  also  C.  D.  Wright,  Industrial  Evolution,  p.  246; 
Powderly,  Thirty  Years  of  Labor,  p.  81,  and  appendix  which  gives  the  plat- 
form of  the  Socialists  (anarchists)  of  that  day;  F.  T.  Hill,  Decisive  Battles 
of  the  Law  is  a  story  of  the  trial,  and  Frank  Harris,  The  Bomb,  is  a  novel 
about  these  events.  A  legal  view  is  in  Joseph  E.  Gary,  "diicago  Anar- 
chists,"   Century   Magazine    for    April,    1893. 

69  (Page  256).  John  P.  Altgeld,  Live  Questions,  II,  34-46,  "Reasons 
for   Pardoning  Fielden,   et  al." 

70  (Page  256).     People  v.   Spies,  et  al,   122  Illinois  Reports  1-267. 

71  (Page  256).      126  Federal  Reports  253;   194  United  States  Reports  279. 

72  (Page  258).  John  P.  Altgeld,  Live  Questions,  II,  pp.  142  ff.,  "Rea- 
sons  for  pardoning  Fielden,  et  al." 

73  (Page  259).  See  above  Chapter  V,  p.  17-6,  for  statement  on  value  of 
the  14th  amendment.  See  President  Taft's  opinion  in  commuting  the 
sentence  of  Warren.     The  case  was  Warren  v.  United  States,   183  Fed.  718. 
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NOTES    FOR   CHAPTER   VII 

1  (Page  264).  Frank  J.  Goodnow,  The  American  Conception  of  Liberty, 
p.  21. 

2  (Page  264).     E.  Freund,  Police  Power,  pp.  9-11, 

3  (Page  268).     P»lice  Power,   p.    11. 

4  (Page  268).  C.  G.  Tiedemann,  Limitations  on  Police  Power  (2  vol*.), 
contains  a  discussion  of  these  points. 

5  (Page  268).     Loc.   cit. 

6  (Page  269).  Brunk  v.  Stratton,  176  New  York  Reports  150,  dedsioa 
by  Justice  Cullen  of  the  Court  of  Appeals. 

7  (Page  269).  United  States  v.  Moore,  104  Federal  Reporter  78.  The 
case  arose  over  words  published  by  M>3ore  in*  The  Bltue  Grass  Blade.  The 
opinion  of  the  court  is  in  The  Truthseeker  Annual  (1895).  See  also  Theo- 
dore Schroeder,  Constitutional  Freedom  of  Speech  Defined  and  Defended, 
chap.  vi.  For  Chancellor  Kent's  opinion  in  the?  Ruggles  case  see  abore 
pp.  38-39,  and  Schroeder,  op.  cit. 

8  (Page  269).  Schroeder,  op.  cit.,  is  based  on  this  case.  Sec  also  Tht 
Outlook,  CXV,  96-97. 

9  (Page  270).  See  above  chap.  II  for  school  question  in  Know-Knothinjf 
period. 

10  (Page  270).  Both  major  parties  did  the  same  thing  in  1924.  The 
present  chapter  does  not  consider  the  revival  of  the  Ku  Klux  Klan,  or 
modern  anti-Semitism. 

11  (Page  270).  S.  H.  Cobb,  Tht  Rise  of  Religious  Liberty  in  America, 
pp.    522-3. 

12  (Page  271).     People  v.  Picrson,  176  New  York  Reports  201. 

13  (Page  271).  For  the  text  see  MacDonald,  Selected  Statutes  (1861- 
1898),  p.  42. 

14  (Page  272).     United  States  v.  RejTiolds,  98  United  States  Reports  145. 

15  (Page  272).     United  States  Reports,   1-40. 

16  (Page  273).     John  Nicholson,    The   Tennessee  Massacre,  p.  6. 

17  (Page  273).  See  Clifford  P.  Smith,  Christian  Science  and  Legislation, 
(Passim);  Alfred  Farlow,  The  Relation  of  the  Government  to  the  Practice  of 
Christian  Science;  Peter  V.  Ross,  "Metaphysical  Treatment  of  Disease," 
Yale  Law  Journal.  XXIV,  No.  1,  Nov.,  1914;  John  D.  Work,  The  PuhUc 
Health  Service,  speech  in  United  States  Senate,  January  5,  1915;  Wm.  A. 
Purrington,  "Manslaughter,  Christian  Science  and  the  Law,"  Medical 
Record,  November  26,  1898.  The  basic  English  case  against  a  parent  for 
a  failure  to  call  in  a  doctor  for  a  sick  child  is  Regina  v.  Wagstaff,  10 
Cox   Criminal   Cases   531. 

18  (Page  274).  Proceedings,  Vol.  IX.  This  volume  will  repay  careful 
study.  It  lists  many  cases.  See  also  above  for  freedom  of  speech  aod 
assemblage   with   respect   to   labor    movements. 

19  (Page  274).  Ibid.,  p.  4-5.  The  present  volume  is  evidence  that  Pro- 
fessor Ross  is  inaccurate  when  he  declares  these  rights  were  "established  so 
long  ago."     They  have  never   been  established  in   fact. 

20  (Page  275).  Industrial  Relations  Commission,  1915,  Principal  Report, 
pp.  98  to  100,  under  "Policing  Industry."  See  the  testimony  of  (Gilbert  Roe, 
II,  p.  10,471;  Theodore  Schroeder,  p.  10,841;  Samuel  Gompers,  p.  10,853; 
S,  S.  Gregory,  p.  10,535;  Harris  Weinstock,  p.  10,573;  \V.  D.  Haywood, 
p.  10,572.  See  Schroeder,  Free  Speech  for  Radicals,  pp.  8,  100,  et  seq. 
Case  and  Comment,  XXII,  p.  455. 
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21  (Page  275).  E.  Freimd,  Police  Power,  sec.  165;  see  A.  V.  Dicey,  The 
Law  of  the  Constitution,  chaps,  vi  and  vii,  and  note  v.  He  notes  the 
basic  English  cases;  Reg.  v.  Carlile,  6  C.  and  P.  628;  Reg.  v.  Burns,  16 
Cox  C.  C.  335;  Reg.  v.  Ernest  Jones,  6  State  Trials  (n.  s.)  783,  and  Reg. 
V.   Fussell,   ditto,   723. 

22  (Page  276).  Proceedings,  p.  16.  Per  contra,  we  must  note  the  his- 
toric devotion  of  the  Boston  Common  to  public  meetings;  the  establishment 
in  Cleveland  Civic  Center  of  three  formal  stone  pulpits,  the  inspiration  of 
Mayor  Tom  Johnson;  and  the  sensible  liberality  displayed  by  Col.  Arthur 
Wood  as  Police  Commissioner  of  New  York  City. 

23  (Page  276).  John  Graham  Brooks  says,  op.  cit.,  "1  was  in  two  com- 
pany-owned towns  in  Colorado.  .  .  .  The  school-houses  (owned  by  th« 
companies)  could  no  more  have  been  secured  for  free  assemblages  at  that 
time  than  the  Catholic  Church  could  have  been  hired  for  an  A.  P.  A.  dance." 

24  (Page  276).  The  complex  legal  aspects  may  be  studied  in  the  follow- 
ing cases:  Gibbons  v.  Ogden,  9  Wheat,  211;  U.  S.  v.  Cruikshank,  92  U.  S. 
542  (see  p.  552  for  opinion  on  Bill  of  Rights  amendments  and  list  of  other 
cases);  Boyd  v.  U.  S.,  116  U.  S.  616;  Davis  v.  Massachusetts,  167  U.  S. 
43;  State  v.  Hunter,  106  North  Carolina  796;  Fitts  v.  Atlanta,  121  Georgia 
567;  Commonwealth  v.  Abrans,  156  Massachusetts  57;  Love  v.  Thalan,  128 
Michigan  545;  Citizens  Bank  v.  Board  of  Assessors,  54  Federal  72;  African 
Church  V.  City  of  New  Orleans,  15  Louisiana  441;  Daley  v.  Superior  Court, 
112  California  97;  People  v.  Wallace,  85  App,  Division,  N.  Y.  170;  People 
V.  Judson,  11  Daly  (N.  Y.)  83;  People  v.  Tylkoff,  212  New  York  197; 
Vanarsdale  v.   Laverty,    69   Pennsylvania    103. 

25  (Page  278).  Dr.  Kate  Baldwin,  of  Philadelphia,  introduced  a  bill  in 
the  Pennsylvania  legislature  to  legalize  the  birth  control  movement.  The 
general  crusade  against  the  idea  has  subsided,  and  it  has  become  in  many 
places  almost  respectable. 

26  (Page  279).  Nations  cannot  agree  on  this  question.  In  England,  since 
1900,  the  principle  has  been  that  the  government  has  nothing  to  do  with 
the  guidance  of  public  opinion,  and  that  the  sole  duty  of  the  state  is  to 
punish  libels  of  all  kinds.  But  in  France  and  other  Continental  nations, 
it  is  held  the  right  and  duty  of  the  state  to  guide  the  literature  of  the 
country.  A.  V.  Dicey,  The  Law  of  the  Constitution,  chap,  vi,  "Right  to 
Freedom  of  Discussion,"  quoting  Dalloz,  Repertoire,  XXXVI.  An  English- 
man lists  these  four  principal  conditions  upon  which  freedom  of  discussion 
reposes:  (1)  a  common  faith  in  the  rationality  of  the  individual  citizen; 
(2)  a  sense  of  external  and  internal  security;  (3)  a  conviction  that  dis- 
cussion of  any  given  subject  cannot  in  the  last  resort  be  suppressed;  (4) 
that  the  state  must  be  the  final  arbiter  of  discussion  for  the  sake  of  law 
and  order.     E.   S.  P.  Hayes,  The  Case  for  Liberty,  p.   59. 

27  (Page  279).  See  chapter  III.  This  refusal  of  equal  service  was 
justified  by  Attorney-General  Gushing:  "Congress  does  not  assert  its  right 
to  carry  into  a  State,  matter  which  the  State  regards  as  seditious  or  objec- 
tionable."    8  Cushing's  Opinions  489. 

28  (Page  280).  Louis  F.  Post,  editor  of  The  Public,  described  the  process: 
"The  coterie  would  at  first  carefully  limit  the  censorship  to  .  .  .  matter 
most  intensely  offensive  to  public  morals.  A  vast  majority  of  the  people, 
their  thoughts  centered  upon  offenses  against  morality  and  drawn  away 
from  offenses  against  liberty,  would  cordially  approve  the  innovation.  The 
courts,  keen  to  see  that  a  decision  in  favor  of  a  minor  offender  would 
make  a  precedent,  fa\'orable  to  the  repulsive  class,  would  prefer  making  a 
precedent  against  liberty  in  the  guise  of  a  precedent  for  morality.  .  .  . 
The  censorship  would  then  be  extended  to  less  offensive  matter."  "Our 
Advancing  Postal  Censorship,"  in  The  Public,  VIII,  290-291. 
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29  (Page  281).  In  the  principal  lottery  case  the  Court  held:  "The  free- 
dom of  communication  is  not  abridged,  unless  Congress  is  absolutely  desti- 
tute of  any  discretion  as  to  what  shall  or  shall  not  be  carried  in  the  mails 
and  compelled  arbitrarily  to  assist  in  the  dissemination  of  matters  con- 
demned by  its  judgment  through  the  governmental  agencies  it  controls." 
In  re  Rapier,  143  U.  S.  110.     See  Clearing  House  v.  Coyne,  194,  U.  S.  108. 

30  (Page  281).  "Nor  can  the  department  undertake  to  state  what  would 
or  would  not  be  mailable  in  advance  of  the  matter  being  actually  presented 
for  transmission  in  the  mails."  Letter  to  the  publishers  of  The  Public, 
VIII,  819.  The  regular  instructions  to  subordinates  read:  "The  postmaster 
shall  not  give  opinions  to  the  public." 

31  (Page  283).  Louis  F.  Post,  "Our  Despotic  Postal  Censorship,"  The 
Public.  VIII,  815. 

32  (Page  283).  Report,  with  Hearings,  on  the  Seccwd  Postal  Rates,  by 
a  Committee  of  Congress  (1906-1907).  Some  98  per  cent  of  4,652  weeklies, 
999  per  cent  of  103  dailies,  and  97  per  cent  of  186  monthlies,  favored  the 
right  of  court  review.  See  pages  27,  32,  164,  495,  and  676  for  points  ia 
this   connection. 

33  (Page  283).  Ex  parte  Jackson,  96  U.  S.  733;  Boyd  v.  United  States, 
116  U.  S.  616;  Arbitary  Searches  and  Seizures,  The  Greenbag,  XVIII, 
273  (1906).  Francis  Leiber  has  some  fine  words  on  private  correspondence 
in  his  Civil  Liberty  and  Self -Government,  chap,   ix,   90-94. 

34  (Page  283).  In  re  Wahl,  42  Fed.  Rep.  822  (May  12,  1890);  56  U.  S. 
604;  162  U.  S.  420.  Freund,  Police  Power,  sec.  48  covers  secrecy  of  letter* 
and    telephone    messages. 

35  (Page  284).     Hoover   v.   McChesney,   81    Fed.    Rep.   472. 

36  (Page  284).  It  is  possible  that  fraud  orders  may  be  inspired  by  special 
inteiests  against  those  whose  financial  methods  they  disapprove.  A  fraud 
ban  against  the  use  of  the  second-class  mails  was  issued  against  one  E.  G- 
Lewis,  and  his  People's  Bank,  of  St.  Louis,  Mo.,  based  on  the  alleged 
financial  condition  of  his  bank.  Later  investigation  failed  to  prove  that 
the  alleged  condition  had  existed.  It  was  charged  that  more  orthodox 
financiers  had  instigated  the  suppressive  action  to  rid  themselves  of  a 
dangerous  competitor  for  the  people's  savings.  See  Louis  F.  Post,  "The 
Growing  Power  of  Our  Postal  Censorship,"  The  Public,  VIII,  420; 
Statement  of  the  Postm^ister  General  to  the  Press,  July  9,  1905;  House 
Reports,  No.  1601,  62nd  Congress,  3rd  session;  Lewis  v.  Morgan,  229  U.  S 
288;  United  States  Bank  v.  Henry  J.  Gilson,  et  al.  (Opinion  by  Judge 
Smith   McPherson,   United   States   District  Court,   Eastern   Missouri.) 

27  (Page  284).     CHiapter  III  gives  early  cases  of  such  prosecutions. 

38  (Page  284).  17  Statutes  at  Large  599,  c.  cclvii,  revising  section  148 
of  the  postal  regulations.  Congress  has  previously  passed  a  less  precise  and 
embracing  law  (March  3,  1865),  which  was  enlarged  to  include  obscene  mat- 
ter on  the  outside  of  envelopes,  June  8,  1872.  The  facts  about  the  Corn- 
stock  Law  are  noteworthy.  "The  history  of  the  statute  .  .  .  is  by  no 
means  creditable.  It  was  one  of  the  200  acts  passed  as  pendents  to  the 
Omnibus  Bill  by  the  corrupt  Congress,  notorious  for  the  Credit  Mobilier 
and  Back  Pay  legislation,  luider  the  suspension  of  the  rules  during  the  last 
minutes  before  12  o'clock  p.  m.,  and  was  signed  with  the  same  indecorous 
haste  by  the  President  who  was  sick  in  bed,  and  did  not  read  thera.** 
C.  L.  James,  An  Appeal  to  the  Women  of  America  (pamphlet),  p.  7,  note, 
H.  L.  Mencken  in  the  article  "Puritanism  as  a  Literary  Force  in  A  Booh 
of  Prefaces,  p.  258,  writes:  "All  opposition,  if  only  the  opposition  of 
inquiry  was  overborne  in  the  usual  manner.  That  is  to  say,  every  Con- 
gressman who   presumed  to  ask  what   it  was  all   about,  or  to  point   out  ob- 
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▼ious  defects  in  the  bill,  was  disposed  of  by  the  insinuation,  or  even  the 
direct  charge,  that  he  was  a  convert  defender  of  obscene  books,  and  by 
inference,  of  the  carnal  recreations  described  in  them."  U.  S.  Criminal  Code, 
pp.  211-212-245. 

39  (Page  285).  Now  sections  1141,  1142,  1143  of  the  Penal  Laws  of 
New  York.  See  Charles  Gallaudet  Trumbull,  Anthony  Comstock,  Fighter, 
p.  157,  for  statistics  of  cases  prosecuted  by  Comstock  until  his  death  (1915). 
See  also   Mencken,   op.   cit.,   p.   258  ff. 

40  (Page  285).  Report  of  the  Trial  of  E.  H.  Heywood;  Boston  Glohe, 
Jan,   9,    1878. 

41  (Page  285).  24  Federal  Cases  14,571;  16  Blatch,  338;  30  N.  Y.  Sup- 
plement 361. 

42  (Page  286).  U.  S.  v.  Harman,  45  Federal  Reporter  414,  affirmed  in 
50  Federal  Reporter  921.  See  The  Kansas  Fight  for  a  Free  Press  (pam- 
phlet) by  the  Lucifer  Publishing  Co.,  Valley  Falls,  Kan.,  which  reprinted 
the  four  offending  articles;  and  Arguments  in  Support  of  the  Demurrer  to 
the  Indictment  of  M.  Harman,  E.  C.  Walker  and  George  Harman,  by  G.  C. 
Clemens   and    David    Overmeyer. 

43  (Page  286).  Louis  Post,  articles  cited  above.  The  Public,  August  12, 
juid  October   12,   1905;   March  6,   1906. 

44  (Page  288).     U.    S.    v.    Bennett,    16    Blatchford,    368-9. 

45  (Page  288).  Idem,  362;  People  v.  Muller,  96  N.  Y.  411;  U.  S.  v, 
Clark,   38   Fed.   Rep.    734. 

46  (Page  288).     U.  S.  v.  Heywood,  see  U.   S.  v.  Bennett,  supra. 

47  (Page  288).  U.  S.  v.  Slenker,  32  Fed.  Rep.  693;  People  v.  Muller 
(see  above)  Anti-Vice  Motion  Picture  Co.  v.  Bell,  in  New  York  Law  Journal, 
September  22,  1916;  Sociological  Research  Film  Corporation  v.  City  of  New 
York,  83  Misc.  815;  Steele  v.  Bannon,  7  L.  R.  C.  L.  series  267;  U.  S.  v. 
Means,    42    Fed.    Rep.    605,    etc. 

48  (Page  289).  Birth  Control  Review,  December,  1918.  For  prosecu- 
tions under  various  local  ordinances  see  section  on  Freedom  of  Speech 
and  Assemblage,  page  277.  The  history  of  this  movement  in  conflict  with 
repressive  opinion  can  be  followed  in  Victor  Rlobinson,  Pioneers  of  Birth 
Control. 

49  (Page  289).  Margaret  Sanger,  The  Suppressed  Obscene  Articles 
(pamphlet)  contains  the  text  of  the  three  articles,  "The  Prevention  of 
Conception,"   "Open  Discussion,"  and  "The  Birth  Control  League." 

50  (Page  290).  Hobart  Coomer  v.  U.  S.,  213  Fed.  Reporter  1.  The 
brief  for  Coomer  presented  to  the  Circuit  Court  by  Theodore  Schroeder 
contains   some  interesting  points  on  the  constitutionality  of   the  prosecution. 

51  (Page  291).  United  States  v.  Fred  Warren  (not  reported  in  the 
digests). 

52  (Page  291).  For  Taft's  opinion  see  Report  of  Federal  Relations  Com- 
mission  of  1915,  p.  47;  the  case  is  Warren  v.  U.  S.,  183  Federal  Reporter 
718.  The  court  repeated  the  old  philosophy  of  the  censorship:  "TIlc  un- 
restricted use  of  the  mails  is  not  one  of  the  fundamental  rights  guaranteed 
by  the  constitution.  .  .  .  Liberty  and  freedom  of  speech  do  not  mean  the 
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Gilpin,  Thomas,  exiled  during  Quaker 
persecutions — 1 0. 

Goldman,  Emma,  arrested  as  anarch- 
ist propagandist — 306;  arrested  for 
birth  control  speeches,  277,  278. 

Gorki,  Maxim,  deported  on  moral 
grounds — 305. 

Greeley,  Horace,  on  postal  censorship 
—112. 

Greenleaf's  Political  Register,  mob 
violence  against — 11. 

H 
Hall,    Judge    Dominick,    arrested    on 
treason  charge — 46. 


Hamilton,  Alexander,  defines  freedom 
of  press — 36-37;  interprets  Consti- 
tution,   13. 

Hanson,  Alexander,  attacked  in  Bal- 
timore riots — 53;  elected  to  Con- 
gress,  54. 

Hardy,  Thomas,  literary  censorship 
of— 294. 

Harmon,  Moses,  prosecuted  under 
Obscenity  Statute — 285-286. 

Harris,   Frank,   censored — 294. 

Hart,  Dr.  Joseph,  forced  to  resign 
for   opinions — 321. 

Haswell,  Anthony,  tried  for  seditioua 
libel— 20,    26. 

Haymarket  bomb — 255, 

Haywood,  W.  D.,  extradition  of— 
229-231. 

Hedrick,  Benjamin  G.,  forced  from 
faculty  for  opinions — 121. 

Herron,  George  D.,  forced  to  resign 
for  opinions — 319. 

Heywood,  Ezra  H.,  prosecuted  under 
Comstock  law — 285. 

Hunt,  John,  exiled  during  Quaker 
persecutions — 10. 

Hunt  labor  case — 18. 


Idaho,  against  labor — 239-40;  deporta- 
tion of  workers,  220;  insurrection, 
213. 

Illinois,  federal  troops  against  labor 
—248-249. 

Impending  Crisis,  censored — 109. 

Indemnifying  Act,  defined,  arrests 
under — 133. 

Indians,  rights  abridged  —  168-171; 
riots    against,    52. 

Industrial  Workers  of  the  World, 
deportations  of  —  221-222;  free 
speech  fights,  223-226;  violence 
against,   226-227. 

Injunction  against  labor — 18,  250; 
cases,  254;  Catling  Gun,  251-253; 
restrictions  on  freedom  of  assem- 
blage by,  254.     See  Labor. 

Investigator,  The,  seized  on  blas- 
phemy   charge — 40. 

Irish,  violence  against — 57-63;  vio- 
lence of,  against  Chinese,  63. 


Jackson,  Andrew,  elected  President — • 
48;  fined  for  contempt  of  court,  47; 
military  censorship  of,  44-45;  on 
postal  censorship,  110;  defense  of, 
by   Secretary  of   War,  47. 

Japanese,  discriminations  in  education 
against — 208-209. 

Jefferson,  Thomas,  on  habeas  corpus 
— 44;  libel  against,  21,  36;  on  Se- 
dition  Law,  28,  30. 

Jews,  discriminated  against — 56,  197, 
270. 

Johnson,  Andrew,  military  rule  pro- 
longed  under — 140. 
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Jones,  Mother,  in  dispute  of  labor 
versus  military  rule — 246;  viola- 
tion of  rights  of,   310. 

Jordan,  Harvey,  forced  from  faculty 
for  negro  sympathies — 194. 


K 


Kansas  Border  Wars,  prelude  to  Civil 
War— 123. 

Kent,  Chancellor,  decision  on  blas- 
phemy case — 38;  on  religious  free- 
dom,  43. 

Kentucky,  resolutions  on  Sedition 
Act — 30. 

Keokuk,  Iowa,  Constitution,  wrecked 
by  mob — 148. 

Kimball,  Ambrose,  tarred  for  opin- 
ions— 148. 

Kneebone,  John,  murdered  by  union 
labor — 213. 

Kneeland,  Rev.  Abner,  convicted  on 
blasphemy  charge — 40. 

Knights  of  Labor,  against  Chinese — • 
204-206. 

Knowlton,  Dr.  Charles,  jailed  for 
treatise  on  birth  control — 76. 

Know-Nothing  Party,  against  Catho- 
lics— 59;  election  riots,  61-62;  mob 
violence  of,   60;   significance,   57. 

Kreymborg,  Alfred,  literary  censor- 
ship of — 294. 

Ku  Klux  Klan,  origin — 179;  out- 
lawed, 143;  violence  against  ne- 
groes of,   179-180. 


Labor,  anarchists — 255;  court  inter- 
ference with,  259;  criminal  con- 
spiracy against  strikers,  15-18;  de- 
portations by  and  against,  220-221; 
exodus  of  children  from  Lawrence, 
233-235;  extradition  cases,  229-233; 
forces  against,  210-211;  free  press 
and  free  speech  denied,  222-226; 
illegal  arrests,  227-229;  injunc- 
tions, 250;  martial  law  against, 
237-249;  punishments  devised  for, 
235;  resistance  to  draft,  160;  vio- 
lence against,  215,  226-227,  by, 
212-215. 

Lama,  TTie,  judicial  opinion  on  re- 
ligious rights  of — 39. 

Lamb,  John,  persecuted  as  abolitionist 
—88. 

Lawrence,  D.  H.,  literary  censorship 
of— 294. 

Libel,  see  Sedition  Act. 

Liberator,  The,  on  mob  violence 
against  abolitionists — 86. 

Libertarians,  their  place  in  fight  for 
civil  liberty — 325. 

Lincoln,  Abraham,  on  censorship  of 
newspapers — 156;  commutes  Val- 
landigham  sentence,  138;  on  mili- 
tary intervention  with  church,  147; 


powers  under  Indemnifying  Act, 
133,  135;  on  right  to  suspend 
Constitution,    129. 

Louailler,  M.,  courtmarshalled  under 
military  censorship  of  press,  47-48. 

Louisiana,   lynchings — 186. 

Lovejoy,  Elijah,  Adams  on — 104; 
Birney  on,  94;  mob  violence 
against,    104,    107. 

Lundy,  Benjamin,  abolitionist  activity 
of — 85;  as  editor,  101;  mob  vio- 
lence  against,    95. 

Lyon,  Matthew,  tried  for  sedition — 
26. 

M 

MacDowall,  attacked  for  his  "Jour- 
nal" on  prostitution  cases — 76-77. 

Macfadden,  Bernarr,  prosecuted  un- 
der  Obscenity   Statute — 292. 

Macon,  Abijah  and  Isaiah,  died  resist- 
ing   draft — 165. 

MacMonnies,  statue  barred  from  Bos- 
ton—^294. 

Madison,  against  constitutionality  of 
Sedition  Act — 30. 

Mahin,  John  B.,  extradited  as  aboli- 
tionist— 92. 

Manley,  A.  L.,  driven  from  South  in 
race  riot — 194. 

Martial  law,  see  Military  Rule. 

Martineau,  Harriet,  ostracized  as 
abolitionist — 122. 

Masons,  crusades   against — 51,   55-56. 

Massachusetts,  law  on  blasphemy — 
41 ;  liberal  doctrines  on  free  press, 
37;   Tory   suppression  in,   6. 

McGregor,  Archibald,  destruction  of 
newspaper  belonging  to — 148; 
jailed  without  trial,    149. 

McKean,  Chief  Justice,  in  Virginia 
exile  cases — 9. 

McKinney,  Rev.  Solomon,  persecuted 
as  abolitionist — 88-89. 

McMaster,  James  A.,  arrested  on 
treason  charge — 154. 

McNamara,  John  J.,  illegal  extradi- 
tion of— 231-233. 

McPheeters,  Dr.,  military  censorship 
of— 146. 

Mecklin,  Dr.  John  M.,  forced  to  re- 
sign from  faculty  for  opinions — 
320. 

Medicine,  restrictions  against  —  322- 
323. 

Menace,  prosecuted  under  Obscenity 
Statute — 291. 

Menonites,  exempted  from  draft — 
165,  on  war,  161. 

Merrick,  Fred,  imprisoned,  paper  con- 
fiscated—300. 

Merryman,  John,  military  rule  defies 
court  in  treason  case — 135. 

Mexicans,  discriminated  against  — 
197-198;  mob  violence  against,  199. 

Michigan  copper  strike  report  on  espi- 
onage— 217. 
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Mifflin,   Quaker-pacifist  case  of— 8. 

Milligan,  Lamdin  P.,  court  opinion 
against  military  sentence  of — 142- 
143. 

Mindell,  Fannie,  arrested  selling 
birth  control  leaflet — 278. 

Military  rule,  arrests  under — 135; 
censorship  of  press  by,  299;  civil 
processes  subordinate,  128,  132; 
churches  interfered  with,  146;  la- 
bor under,  237-249;  legalized  by 
courts,  247;  newspapers  suppressed, 
155-158;  State  resistance  to,  136; 
strikes  suppressed,  166-168;  Su- 
preme Court  repudiates,  142;  Su- 
preme  Court  subservient,    139. 

Mob  violence,  against,  abolitionist 
press  —  94-109;  abolitionists  in 
South,  86-89;  authors,  2;  capital 
versus  labor,  215;  Catholics,  57-63; 
Chinese,  199-200,  203-206;  free 
press,  11,  147-149;  Garrison  mob, 
95-96;     Germans,     63;     Irish,     60; 

I.  W.  W.,  226-227;  labor  versus 
capital,  211-215;  Masons,  55;  Mexi- 
cans, 197;  Mormons,  64-73,  273; 
Myles  Cooper,  4;  in  New  England, 

II,  98;  in  New  York,  96;  negroes, 
173-175,  179-189;  in  Philadelphia, 
97-100;  Quakers,  8;  race  riots, 
mob  rule,  52-56. 

Mockus,  Michael  X.,  punished  for 
blasphemy — 269. 

Mohamet,  judicial  opinion  on  re- 
ligious   rights    of   followers — 39. 

"Molly  Maguires",  activity  of — 211. 

Moore,  George,  literary  censorship 
of— 294. 

Morgan,  William,  murdered  by  Ma- 
sons— 55. 

Mormons,  economic  origin  of  perse- 
cutions against  —  64-65;  Haun's 
Mill  massacre,  71-72;  Illinois  exile, 
72;  intolerance  of,  7i',  legal  results 
of  persecutions,  69-70;  become 
militant,  71;  persecutions,  in  East, 
66,  in  Missouri,  67-70;  the  Smiths 
murdered,  72>',  State  interference, 
271;  Utah  exodus,  73;  Utah  sepa- 
ration denied  to,  125;  violence 
versus,    273. 

Most,  Johann,  prosecuted  as  anarchist 
—306. 

^Toving-pictures,    censorship    of — 295. 

Moyer,  Charles,  military  rule  upheld 
by   court   in  case  of — 244. 

Moyer,    John,    extradited— 229-231. 

N 

Nance  case,  involving  supremacy  of 
military  to   civil  courts — 245. 

Naturalization,  rules   under   Act — 23. 

Nearing,  Scott,  denied  promotion  for 
opinions — 320. 

Negro,  in  abolition  movement — 93 ; 
discriminated       against,       191-192; 


Dred  Scott  decision,  175;  exodus, 
182;  Ku  Klux  Klan  against,  179; 
lynchings,  183-189;  massacres,  180- 
181;  political  rights,  176-177;  post- 
war legislation,  178-179;  pre-Civil 
War  rights,  50;  race  riots,  52,  189- 
190;  violence  against,  173-175,  179- 
190;  white  sympathizers,  treatment 
of,   194-195. 

New  Castle  Free  Press,  prosecuted 
for  seditious  libel,  under  local  po- 
lice power — 298. 

New  Hampshire,  non-enforcement  of 
Sedition  Law — 25;  riots  in,   11. 

New  Jersey,  Sedition  Act  of — 31. 

New  York,  mob  violence  in — 11,  96- 
98. 

New  York  Daily  News,  circulation 
denied— 148,   150. 

New   York  Herald,   mobbed — 148. 

New  York  Society  for  Prevention  of 
Vice— 285. 

New  York   World,  suppressed — 156. 

Noyes,  Alexander,  prosecuted  for 
tract — 76. 

O 

Obscenity  Statute,  art  under — 294- 
295;  definition  of  obscenity  under, 
294;  moving  pictures  under,  294- 
295;  prosecutions,  285-293;  text, 
285.  See  Censorship,  PostaJ  Cen- 
sorship, Press. 

Oklahoma,    lynchings — 186. 

Opinion,  freedom  of,  interference 
with  church — 146-147.  See  As- 
semblage,   Press,    Speech. 

Owen,  Robert  Dale,  activities — 77; 
leader  of  communist-labor  group, 
74;   popularity  of  book  by,  76. 

Parkville  Luminary,  suppressed  in 
Kansas   Border   Wars — 123. 

Partridge,  Edward,  tarred  in  Mor- 
mon   persecution — 68. 

Paul,  Alice,  in  suffrage — 315. 

Pennsylvania,  law  against  Quakers — 
9;    violence  over  Constitution,   10. 

Pennsylvania  Hall,  burning  of,  dur- 
ing   abolitionist   meeting — 98-100. 

Pennsylvania  Mine  Strike  report  on 
espionage — 2 1 7-218. 

Pettibone,  G.  A.,  extradition  in  labor 
disputes — 229-231. 

Philadelphia  riots  against  abolitionists 
—97-100. 

Philanthropist,  The,  anti-abolitionist 
violence   against — 102-103. 

Phillips,  David  Graham,  literary  cen- 
sorship of — 294. 

Phillips,  Wendell,  makes  first  address 
for  abolition — 107. 

Phillips,  William,  tarred  and  feath- 
ered—123. 

Pickering,  Secretary  of  State,  en- 
forced  Sedition   Act — 25. 

Police  power,  against  Christian  Scien- 
tists —  273 ;     against     clairvoyants. 
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274;  against  freedom  of  speech  and 
assemblage,  274-277;  against  free 
press,  278-283;  functions,  265-267; 
local  ordinances  authorizing,  275- 
276,  297;  conflict  with  Mormons, 
271;  opposed  to  civil  liberty.  See 
Military   Rule,    Censorship. 

Political  prisoners  in  Civil  War — 133. 

Poole,  Victor,  military  rule  against 
civil  court  in  case  of — 243. 

Porto  Ricans,  loss  of  rights  of — 172. 

Postal  censorship,  basis  of — 42;  be- 
ginnings in  abolition,  109-114;  Clay 
on.  111;  constitutionality,  280;  fed- 
eral law  on.  111;  government  de- 
fense of,  152;  history,  279;  Jack- 
son on,  111;  laws,  280;  laws 
ignored,  112;  newspapers  suspend- 
ed by,  150-152;  objections  to,  282; 
procedure  in,  281.  See  Obscenity 
Statute,   Censorship,   Press. 

Press,  freedom  of,  abolitionists  denied 
— 101-109;  blasphemy  prosecutions 
restrict,  38;  courts  censor,  296; 
Hamilton  on,  36;  interference  with, 
of  anarchists,  292,  306,  of  Island 
colonies,  300;  limited  under  recon- 
struction period,  158;  military  cen- 
sorship, 44-48,  155-157,  299;  Mor- 
mons deny,  73;  negro  denied,  193- 
194;  Obscenity  Statute  versus,  284- 
296;  postal  censorship  of,  109-113, 
150-152;  pre-Revolutionists  toward, 
1-2;  prosecutions,  25-28,  34;  Sedi- 
tion Act  on,  22;  seditious  libel 
against,  18-21;  State  libel  laws, 
restricting,  34-35;  statutes  denying, 
during  Civil  War,  89-90;  violations 
of,  during  Civil  War,  147-150.  See 
Postal  Censorship,  Censorship. 

Pringle,  Cyrus,  jailed  for  resisting 
draft— 163. 

Przvbyszewki,  literary  censorship  of 
—294. 

Pullis,  George,  indicted  for  criminal 
conspiracy — 16-17. 

Punishments,  cruel  and  unusual — 11 , 
78,  235,  236. 

Q 

Quakers,  as  abolitionists — 84 ;_  ex- 
empted from  draft,  161,  165;  to- 
ward Indians,  169;  persecutions  of, 
1;  resistance  in  South,  164-165; 
resolutions  on  war,  162;  in  Revo- 
lutionary War,  5,  7-10;  violence 
against.  118-119. 

Queens    County,   boycott  of — 6. 

R 

Race    riots,    Atlanta    report    on — 190; 

East    St.    Louis,    189. 
Radicals,   economic,    persecution    of — 

73-75. 
Reeve,  Tappan,  indicted  for  seditious 

libel— 21. 


Reeves,  Henry  A.,  jailed  for  opinions 

—154. 

Reformers,  social — 73-75;  aims  of, 
ll\  persecuted,  74-75. 

Republicans,  Federalists  indicted  by, 
under  Sedition  Act — 36;  persecu- 
tion under  seditious  libel  of,  20,  25. 

Reitman.  Ben,  arrested  for  birth  con- 
trol speech — 277,  278. 

Religious  liberty  —  56-64;  blasphemy 
cases  against,  38-44;  Catholic,  57- 
64;  court  interpretations  of,  39, 
271-272;  of  Jews,  56;  Know-Noth- 
ing Party  riots  versus,  57-65;  mili- 
tary rule  against,  146;  modern 
status  of,  270,  322;  of  Mormons, 
64-73;    Quakers,   1. 

Religious  Telescope,  postal  censorship 
of— 113. 

Rhode  Island,  non-enforcement  of 
Sedition  Law — 25;  Quakers  in,  8. 

Richmond,  Indiana,  Jeffersonian, 
mobbed — 148. 

Richmond,  Times,  military  suppres- 
sion of — 158. 

Rigdon,  Elder,  persecuted  as  Mormon 
elder — 66. 

Rock  Springs  Massacre,  of  Chinese — 
203-204. 

Roosevelt,  Theodore,  on  postal  censor- 
ship— 243. 

Robinson,  bookseller,  mob  violence 
against,  as  abolitionist — 88. 

Robinson,  lecturer,  deported  as  aboli- 
tionist— 90. 

Robinson,  Marius,  mob  violence 
against,  as  abolitionist — 88. 

Ross,  E.  A. — forced  from  faculty  for 
opinions — 320. 

Ruedebusch,  Emil,  fined  for  publica- 
tion of  pamphlet — 298. 

Ruggles,   indicted  for  blasphemy — 35. 

Ruskin  Colony,  members  of,  charged 
under  Obscenity  Statute — 287. 


Sanger,  Margaret,  activities — 288; 
arrested  for  birth  control  article, 
278;  clinic,   278;   speeches  on,  277. 

Saturday  Visitor,  attempted  suppres- 
sion of— 109. 

Scott,  Alexander,  prosecuted  for 
opinions — 298. 

Sedition  Act,  constitutionality  of — ■ 
29-30;  during  Civil  War,  145; 
Hamilton  on,  36-37;  no  comnion 
law  over  libel,  34;  prosecutions 
under,  25-29;  provisions  of,  22; 
purposes,  21;  seditious  libel,  18-21; 
State    laws    regarding,    31-32.       _ 

Sharpless,  prosecuted  for  exhibitmg 
obscene   pictures — 42. 

Shaw,  Bernard,  his  plays  censored — 
294.  .   . 

Shillady,  John  R.,  mobbed  for  activi- 
ties for  negro  advancement — 194. 

Sinclair,  Upton,  on  colleges — 321. 
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Six  Months  in  a  Convent,  purported 
revelation  of  convent  iniquities — 
58. 

Siade,  Emory,  forced  from  faculty 
for  negro  sympathies — 194. 

Smith,  Joseph,  persecuted  as  Mormon 
prophet — 65-66;   murdered,  73. 

Snodgrass,  Dr.  J.  E.,  anti-abolition- 
ists  attempt   to  jail — 109. 

Sons    of     Liberty,    activities    against 

^  Tories— 2. 

South  Carolina,  legislation  in  favor 
of  Tories — 7;  lynchings,  186;  Tory 
suppression  in,  6. 

Speech,  freedom  of,  abolitionist  strug- 
gle for — 84-109;  in  American  Revo- 
lution, 2,  6;  blasphemy  prosecutions 
restrict,  38;  constitutional  guaran- 
tees of,  20;  I.  W.  W.  fights,  223- 
226;  labor  denied,  217,  222-226; 
laws  against,  89-90,  ordinances 
against,  274-276;  Providence  reso- 
lution versus,  79;  Sedition  and 
Alien  Acts  limit,  21-23;  violations 
during  Civil   War,   144-146. 

3t.  Louis  Herald  and  Evening  News, 
suppressed — 155. 

itorrs,  George,  legal  action  against, 
as  abolitionist — 100. 

5trikes,  see  Labor. 

suffragists,  freedom  of  speech  and 
assemblage — 276;  militancy  of,  312- 

^  317. 

jumner,  Charles,  attacked  for  speech 
against   South — 117. 

jurratt,  Mrs.  Mary,  hanged  under 
military  rule — 140-141. 


rappan,  Arthur,  attempt  to  extradite, 
as  abolitionist — 91;  mob  violence 
against,    123. 

["appan,  Lewis,  attempt  to  extradite, 
as  abolitionist — 91;  mob  violence 
against,  97. 

teachers,  cases  of  academic  freedom 
violated — 318-321;  history  of  fight 
for  academic  freedom,  317-318;  in- 
terference with,  abolitionists,  118- 
122;  intolerance  toward  Quakers, 
8;    organized,   321;   white  sympath- 

^  izers  of  negroes,    194-195. 

'ennessee,  lynchings  —  186;  repeal 
and    re-enactment   of    Sedition    Act 

^in,  32;   Sedition  Act  of,   31. 

'erre    Haute  Journal  and  Democrat, 

^offices  destroyed  by  mob — 148. 

'ories,  deprived  of  vote  and  legal 
redress — 5 ;  as  minority  party  in 
Revolution,  1-2,  4;  restrictions  of, 
6. 

'orrey,      Charles     T.,     awested,     a3 

^  abolitionist — 108. 

oy.  Prof.  Charles,  forced  from  fac- 

.  ulty  for  opinions — 319. 

rue  American,  The,  government  sus- 
pension of — 151, 


Tucker,    St.    George,    on   freedom  of 

press — 35. 
Turner,  John,  deported  for  anarchist 

opinions — 304-305. 
Tyler,      President,      intervention      in 

Dorr  government — 82-83. 

U 

Uncle  Tom's  Cabin — 58. 

Unions,  see  Labor. 

Universal  Genius  of  Emancipation,  in 

abolitionist   struggle — 101. 
Updegraph,  prosecuted  for  blasphemy 

—40. 
Ursuline   Convent,   attacked  by  mobs 

—58. 


Vallandigham,  Clement,  prosecuted 
for  criticizing  President — 137;  sen- 
tence commuted  by   Lincoln,    138. 

Virgin  Islanders,  loss  of  rights  of — 
172. 

Virginia,  Declaration  of  Rights — 3; 
power  of  committees  in,  7;  resolu- 
tions on  Sedition  Act,  30. 

W 

Wall,  James  W.,  jailed  for  opinions 
—153. 

War,  see  Military  Rule. 

Warren,  Fred,  prosecuted  under  Ob- 
scenity   Statute — 290. 
Wasp,    The,   accused   of    libeling  Jef- 
ferson— 36. 
Wecker,  seized  for  anti-slavery  views 

—63. 
Weekly  Issue,  The,  suppressed  under 
local  police  powers — 298. 

Westchester,  Jeffersonian,  mobbed — 
148. 

Whitman,  Walt,  works  censored — 
294. 

"Wide  Awakes",  mob  violence  of — 
61. 

Wilde,    Oscar,    Salome   barred — 294. 

Williams,  Ransom  G.,  attempted  ex- 
tradition  of — 91. 

Wilmington  Gazette,  attacked  by  mob 
—148. 

Wilson,  Woodrow,  on  Alien  and  Sedi- 
tion Acts — 21;  toward  suffrage, 
313. 

Winchell,  Prof.,  forced  from  faculty 
for  teachings — 318. 

Wise,  prosecuted  for  mailing  bible 
quotation — 286. 

Women,  discrimination  against  prosti- 
tutes—  310;  against  professional 
women,  311-312;  in  suffrage,  mili- 
tant, 312-317. 

Woodhull,  S.  D.,  prosecuted  under 
Comstock    law — 285. 

Woodrow,  James,  forced  from  uni- 
versity for  teachings — 318. 

Worrall,  Robert,  sentenced  under 
common  law  for  attempted  bribery 
—14. 
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Worth,    Rev.    Daniel,   Imprisoned   for  coin     suspends,     130-131;     milit 

circulating      abolitionist      literature  rule    ignores,     139-141;    suspen; 

— 109.  of,    against    Ku    Klux    Klan,    1 

Wright,    Frances,   denied   use  of  hall  Supreme    Court   on    right    of,    ] 

for  abolitionist   lecture — 74-75.  143. 

Writ      of      Habeas     Corpus,      denied  2 
Aaron    Burr  —  44;    disregarded    in 

Quaker   exile   cases,    9-10;    General  Zenger  case,  establishes  right  of  j 

Jackson  refuses  to  honor,  45;  Lin-  to  judge  law — 35. 
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